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Ten Million Clients Are Returning 
From the Wars 


_ YOU prepared to advise them about their special rights and benefits? They 
will ask you many questions— prepare to answer them authoritatively. 
Following months of research and study we have prepared an encyclopedic manual 
of veterans’ rights and benefits. It is a book that combines the how with the why, 
with each of its approximately 1,200 pages packed with vital information, — the 
kind of book that has been the dream of busy practicing attorneys for years. 


* AMERICAN LAW of VETERANS * 


e RIGHTS e BENEFITS e PROCEDURE 
e STATUTES e REGULATIONS e FORMS 


contains a clear and concise text statement with copious footnote 
references, such forms as are of particular value, and an appendix 
which includes applicable statutes and regulations, a summary of state 
veterans’ laws, and an address list of the administrative agencies and 
offices which an attorney may be required to contact. The compre- 
hensive scope of the work is partially revealed in its table of contents: 


. General provisions and principles govern- XII. Froperty, effects, and estates of service- 

ing veterans’ benefits. men and veterans. 
. Administration of benefits by Veterans’ XIII. Pensions. 

Administration; claims, practice, and XIV. Retirement pay. 

procedure. XV. Hospital, medical, and domiciliary care; 
. Discharge; rights, duties, and status upon prosthetic appliances and aids to blind. 

release from service. XVI. Rights relating to taxes and fees; exemp- 
. Payments and settlements upon discharge tion and relief. 

or release from service. XVII. Protection against legal proceedings and 
. Employment rights and preferences. forfeitures; Civil Relief Act. 

XVIII. Miscellaneous benefits, preferences, and 

. Unemployment benefits. 


rights. 
. Education, training, and rehabilitation. XIX. Crimes and penalties. 
. Loans. 


Appendix A. Federal statutes. 
. Insurance. 


Appendix B. Veterans’ regulations. 
; Payments and settlements upon death in Appendix ©. Summary of state laws. 
service. 


. Appendix D. Addresses: List of offices and agen- 
. Burial of servicemen and veterans. cies connected with veterans. 


You invest in your future when you buy this book 
The price is $10.00. Order your copy now as our supply is limited 


The Lawyers Co-operative Publishine Co., Rochester 3, N. Y. 
For Sale B sen A 
ee b Bancroft-Whitney Company -:- San Francisco 1, California 
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* STANDARD FEDERAL TAX REPORTS. — Complete, detailed encyclo- 
pedic, the accepted reporter on federal taxes for revenue—“for the man 
who must have everything.” Swift weekly issues report and explain unfold- 
ing federal tax developments. Current subscription plan includes 6 loose 
leaf “bring-you-up-to-date” Compilation Volumes, and companion Internal 
Revenue Code Volume. 


y FEDERAL TAX GUIDE REPORTS. — Concise, compact, understand- 
able, here is the dependable reporter on the federal taxes of the ordinary 
corporation, the average individual, partnership, or business. One loose 
leaf Compilation Volume and matching Internal Revenue Code Volume 
included without extra charge to start new subscribers off on the right foot. 


@ FEDERAL TAX COURSE — 1945-1946 Edition. — 


Authentic tax training, brush-up, and reference course in 
U. S. MASTER . : Z 
TAX GUIDE one handy volume. Explains federal taxation, with empha- 
—1946 
\ Another “Ace” ...'0 sis on income tax and withholding collection methods, 
handy book, based on . . 
ipbovel Sebanee under current laws up to date of publication. 
Code as amended and 
regulations, rulings, and : : 
decisions. 448 pages, | Write for Complete Details 


durably «bound, 6x9, 
Co OMMERGE) CLEARING) HovusE, In@,, 


$2 a.copy. 
PUBLISHERS @O@F TePIECAL LAW REPORTS 





214 N. MICHIGAN AVE. EMPIRE STATE BLOG. MUNSEY BLOG. 
CHICAGO 1 New YORK 1 WASHINGTON 4 





Tue AMERICAN Bar ASSOCIATION JouRNAL is published Monthly by AMERICAN Bar Association at 1140 North Dearborn Street, Chicago 10, Illinois. 
Entered as second class raatter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. i 
Price: per.copy, 25c; per year, $3; to Members, $1.50; to Students in Law Schools, $1.50. Vol. 32. No. 2. 











LAW BOOKS 


New & Used @ Bought & Sold 


SALE 


JOS. M. MITCHELL 
5738 THOMAS AVE. PHILADELPHIA 43, PA. 


Unless described otherwise, all latest editions, up to 
date, in fine condition buckram or comparable materi- 
al; other symbols: C = canvas; G = good condition; 
L — leather; Rebd. — rebound; continuation service 
guaranteed; samples for examination on request. 
Price includes delivery to your building. 
New Our 
Price ‘Price 
American Jurisprudence 
Blackstone Commentaries 12. 8. 
Corpus Juris A-Z & Annos. 1935 a. TH. 
Hughes Fed’! Practice 150. 75. 
Pomeroy Equity, 1919 50. 10. 
Restatement of Law...................... 126. 80. 
Uniform Laws Annotated 60. 49. 
Willistom Contracts, 1922 & Supp. 1936-45... 50. 10. 
Amer. Decisions, Reports & State Reports 900. 350. 
*State Reports of all States (Ala. to Wyoming), ” 
prior to and needed to complete any Nation- 
al Reporter System units (Atlantic, Pacific, 
Northeastern, etc.) 
*National Reporter System, all units complete 
or half sets, i.e., Atlantic, Pacific, North- 
eastern, Northwestern, Southeastern, South- 
western, Southern, N. Y. Supp. 
Federal Reporter & Second Series & Supp... . .510 
United States Reports, 1-322, Law Ed’n 
Cincinnati Law Review (in #'s) 
Columbia Law Review 1-42 
Ilinois Law Review 1-39 
Lawyers Reports Annotated 
Lawyers Reports Annotated, New Series 
*All Pa. items complete stock on hand. 
Univ. Pa. Law Review 56-93 
*Federal Digest, New Life Time ed 
U. S. Pat. Office Gazette & Indexes, 


*U. $. Code Annotated 

*Words & Phrases 

Century Digest 

Decennial Digest 

Second Decennial Digest 

English Law Reports Reprint to 1865 

American Jl. International Law & Soc. Pro- 
ceedings, vols. 1-38 & Index, 2 vols. and 
Proceedings, 1907-1945 

*Appleman—insurance Law & Practice 

*Blashfield—Auto !aw & Practice 

*Bogert—Trusts & Trustees 

*Scott—Trusts & Trustees 

*Modern Legal Forms 

*Page on Wills 

*Pomeroy—Equity Jurisprudence 

*Wigmore—Evinence 

*Williston—Contracts 

* Prices on request. 
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$ 540. $450. 














American Bar Association Journal 


Johnny OFFICIAL: says 

Use the seal that's light and 
handy 

The ‘Official’ is a dandy. 


“OFFICIAL” Pocket Seal 


STANDAKD WITH LAWYERS, NOTARIES AND 
CORPORATIONS THE WORLD OVER 


The exclusive patented features of this seal are to be 
found in no other seal on the market. It is a compact, 
lightweight, portable seal press which does all the work 
which formerly required a heavy, cumbersome lever seal 
press. Get it from your marking device store or stationer 
or write to Dept. B. 


MEYER & WENTHE, Inc. 


‘The House of Friendship’”’ 
30 South Jefferson Street, Chicago 6, Illinois 


SHEPARD’S 
CITATIONS 


CASES 


AND 


STATUTES 


ALWAYS UP TO DATE 
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Hope or Despair as to the UNO 


Reginald Heber Smith 


The Supreme Court of Canada Moves into its 


“New” Building 
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1946 Ross Essay Contest 


“Withstand Beginnings” 
Departure from the Constitution 
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To every man in the 
Corporation Trust system 
handling any of the activities 
connected with 

statutory representation, 
statutory representation is 
the most important thing 


in the world. 


The personnel of the Corporation Trust sys- 
tem is the product of careful apprenticeship, 
long training and expert instruction exclu- 
sively in the activities of statutory repre- 
sentation. The system and equipment with 
which they handle the notices, communica- 
tions and documents attendant on statutory 
representation has developed out of long ob- 
servation of what best fits the need of cor- 
poration lawyers and corporation officials. 
No side-line or now-and-then activity is stat- 
utory representation to the C T system, and 
you will realize the difference it makes. 


CORPORATION TRUST 


The Corporation Trust Company 
CT Corporation System 


And Associated Companies 
e 


‘ersey City 15 Exchange Place 
Los Angeles.......519 S. Spring —y 
Minneapolis. oO Avenue 5. 
s for 120 Broadway 
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The “Know How” of 
Administrative Law 
A Post War Necessity 


FEDERAL TRADE LAW 
AND 
PRACTICE 
BY 


HENRY WARD BEER 


The author writes out of an abun- 
dant experience of 25 years on both 
sides of the trial table. Seven years 
on the trial staff of the Federal 
Trade Commission; Assistant United 
States Attorney for several years; 
Special Assistant to U.S. Attorney 
General in Washington, and for 
the past several years representing 
business. 





er 
Removes the blindfold 


from Administrative Law 


It Shows You: 

What Acts Constitute Unfair Com- 
petition 

Whet Is False or Misleading Ad- 
vertising 

How Contracts, Combinations and 
Conspiracies Are Judged 

Export Trade Laws Fully Treated 

Are You Qualified to Advise Your 
Clients About Prices Under the 
Robinson-Patman Act 


Step by Step in 
Administrative Law 


Gives You Every Step from the Issu- 
ance of the Complaint to the 
Supreme Court 

All Steps to Take Before Answering 
the Complaint 

Full Explanation of Protection of 
Your Rights 


A GREAT LAW BOOK 


Meaty—with hundreds of leading 
cases to guide you 


Cited by the Circuit Court of Appeals, 
by the Federal Trade Commission, 
and in Respondents’ Briefs 


COMPLETE WITH FORMS 
§ l ‘ 00 


BAKER, VOORHIS & CO., 
INC 


30 Broad St. 
New York 4 














In THIS ISSUE 


Our Cover 


The Supreme Court of Canada, re- 
produced on our cover for this issue, 
will be occupied by the Court before 
this issue reaches our readers. Queen 
Elizabeth laid the cornerstone for 
this building nearly seven years ago. 
Since its completion it has housed 
vital War Services of the Govern- 
ment. Photo—National Film Board, 
Ottawa, Canada. 


Hope or Despair 
as to the UNO? 


Reginald Heber Smith, of Boston, 
member of the Board of Editors of 
the Journal, contributes a timely and 
important article on the UNO and 
the analogies from American history. 
His article is a reply to Emery Reves’ 
The Anatomy of Peace, reviewed in 
our January issue. 


The Supreme Court 
of Canada 


K. Williams, of the 
Canadian Bar Association, at the re- 
quest of the Journal, has written of 
the Supreme Court of Canada, its 
background, the eminent jurists who 
have served on its Bench, and of the 
close cooperation of the Canadian 
and American Bar Associations in 
their common endeavor to secure 


President E. 


peace among the Nations. 


Nominations to the 
World Court 


Supplementing the article in the Jan- 
uary issue of the Journal, “The 
Nomination and Election of Judges 
of the World Court”, we publish in 
this issue another article by Judge 
Ransom giving the complete and 
verified list of the nominations to 
the International Court of Justice. 
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Obsta Principiis 
The timely-and scholarly address of 
Senator Forrest C. Donnell at an eve- 
ning session of the Assembly at the 
Annual Meeting in Cincinnati, will 
be read with great interest. 


The International Court 
of Justice 
Green H. Hackworth, Legal Adviser 
to the Department of State and who 
is now nominated to the World 
Court, applies to that Court the three 
basic requirements of any judicial 
system: (1) The existence of a court; 
(2) The bringing of juSticiable dis- 
putes before the court; and (3) A 
body of law which the court can 
apply. 
The Way to Peace 
and Law 


In an inspiring address delivered at 
the evening session of the Assembly 
at the 1945 Annual Meeting, the 
immediate past President of the Ca- 
nadian Bar Association, F. Philippe 
Brais, K. C., recounted the regret- 
table events of the past few years and 
warned of the importance of keeping 
them in mind in the effort to preserve 
peace and foster international justice 
and good will. 


“Books for Lawyers” 
The leading review is of the Annual 
Survey of American Law. The re- 
viewer terms the Survey “an accom- 
plishment of first importance, for 
lawyers and for laymen”. Informa- 
tion is given of other books which 
will be of interest and help to 
lawyers. 
Practising Lawyer's 
Guide 
This department contains the usual 
analyses of law review articles which 
are noted because of their worth and 
potential usefulness to lawyers in 
their professional work. 






























MERTENS LAW OF 
FEDERAL INCOME TAXATION 


Thirteen Volumes including 1945 Pocket Parts * Price $140.00 


A complete restatement of the entire field of federal income and excess 
rofits taxation so written that anyone interested in any phase of the sub- 
ject may readily find the law applicable with the minimum expenditure of 
, time and effort. 


Kept constantly to date by a monthly pamphlet service, which cumu- 
lates into a single pamphlet every third month, and cumulates into pocket 
parts at the end of the year’s subscription. 


The charge for the year’s service (July to July) including Pocket Parts 
) is $35.00, payable in advance. 


* 


NICHOLS CYCLOPEDIA OF 
. LEGAL FORMS ANNOTATED 


By CLARK A. NICHOLS 
Nine Volumes including 1946 Pocket Parts ° $90.00 


‘ Not only contains a form to fit every conceivable situation, but tells you 
the law applicable, and where to find it by keying the forms to text books, 
legal encyclopedias, selected case notes, statutes, decisions of courts, and 
law journals. It puts your library to work for you and it is kept to date by 
means of pocket supplements. It does not contain pleading or practice 
forms. 


Will any other work in your library do as much for you—tell you what 
the law is or where to find it, and then show you what to do about it? 


* 


CYCLOPEDIA OF FEDERAL 
PROCEDURE (Civil, Criminal and Appeliate) 


: SECOND EDITION 
Fourteen Volumes including 1945 Pocket Parts ° $160.00 


A complete encyclopedic treatment of jurisdiction, venue and practice 
in the federal courts in the light of the Rules of Civil Procedure and all 
pertinent authority. 

The forms are incorporated with the text for ease and certainty in the 
drafting of any instrument, civil, criminal or appellate, required for use 
in the course of federal practice. 

Kept to date by pocket supplementation issued annually in August. 


* 


Terms and descriptive literature gladly sent on request 


| CALLAGHAN & COMPANY 


401 EAST OHIO STREET Phone: Superior 3860 CHICAGO 11, ILLINOIS 
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“to serve 
with bond’’ 


When you need a bond for yourself or 
a client, the surest way to obtain the 
instrument you want, when you want it 
and in a form acceptable to the Court, 
is to call the local F&D representative. 
You will find him always ready and glad 
to serve you, regardless of the size of 
the premium involved, and you will 


have the satisfaction of knowing that 


he is backed by the ample resources and 
extensive facilities of America’s fore- 
most bonding company...a company 
that has specialized in furnishing Court 


and Fiduciary Bonds since 1890. 


FIDELITY AND SURETY BONDS 
BURGLARY, ROBBERY, FORGERY 
AND GLASS INSURANCE 


FIipELITY AND DEPOSIT 


COMPANY OF MARYLAND 
Founded 183890 — Baltimore, Md. 


WITH WHICH IS AFFILIATED THE AMERICAN BONDING COMPANY OF BALTIMORE 
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THINKING OF WRITING A LAW BOOK 


IF SO, IT WOULD BE WELL TO CONSIDER THESE 
POINTS IN SELECTING A PUBLISHER: 


Is he well known nationally and does he have a good reputation 

Is he financially responsible and does he deal fairly with his authors 

Does he have facilities for distribution and promotion 

Does he have favorable dealer and distributor outlets throughout the country 
Is he experienced in text book publishing and marketing 

Is he sympathetic and understanding, and can he offer you suggestions and ideas 
Will you feel proud to have his publisher’s imprint on the title page of your book 


Does he take pride in the editorial quality of the books he publishes, or is he 
primarily interested in quantity 


If you have a manuscript already completed or if you are merely thinking 


of writing, why not discuss it with us? Many well-known books were “firsts” 


with us and some were developed after discussing just a germ of an idea. 


Why Not Take Advantage of Over One Hundred Twenty-five Years’ Experience 
in Law Book Publishing 


1820 ren. Be 1946 


BAKER,: VOORHIS @& CO. 
eae 30 BROAD ST... ~ ~ -NEW. YORK 4 
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PRENTICE-HALL e 


CORPORATE ORGANIZATION and MAINTENANCE SERVICE 


( 


| F 
IS COMPLETE ¢ 


Crane 
years O 
cotton 


Prentice-Hall assists you cs counsel in selecting the best state for the i 


incorporation of any proposed company by putting before you charts for testa 
the various states of the United States comparing the organization costs, came 'é 
annual taxes, stamp taxes, statutory requirements with respect to the num- same 
ber and qualifications of incorporators and directors, the holding of stock- guishe 
holders’ meetings, minimum capitalization requirements and other similar With 
useful information. moder 
conver 
of the 
: into f 
WHEN YOU INCORPORATE -4 person 
“ee Some é 
Prentice-Hall is prepared to draft the charter and by-laws for counsel's pri. 
approval, furnish the incorporators, file and record the charter, and hold ‘ ‘il on 
the organization meetings. and us 
‘ as you 
self . 
x: and re 
AFTER YOU INCORPORATE (3% to con 
- the Cre 
guide 
tional 
the me 


Prentice-Hall will maintain the principal or registered office, furnish stat- 
utory agent, assist you as counsel in qualifying the corporation in other 
jurisdictions, supply you with tax notification service, and inform you 
promptly of any changes in tax or corporate laws. 


PRENTICE-HALL 
CORPORATE ORGANIZATION 
AND MAINTENANCE SERVICE is complete — and it is 


flexible, so as to give you the special type of service that you 
may need on any particular occasion. It is the preference of 
many leading law firms throughout the country. The cost is 
surprisingly moderate. Investigation and trial will show you 
why “Prentice-Hall is Preferred.” 


The services of the Corporate Organization and Mainten- 
ance Division of Prentice-Hall are for attorneys only. S Thee 
tof you 
much 


are th 


PRENTICE-HALL, Inc. | 


Corporate Organization and Maintenance Division | 
90 BROAD STREET, NEW YORK 4, N. Y. CR. 
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for MANY UALD 
Crane holds fast to its 145 
vears of making papers from 
cotton and linen fibres only 
for the sound and practical 
reason that no other ma- 
terials can give paper the 
same enduring quality, the 
same distinctive, distin- 
cuished character. 
With hands of skill, on 
modern machines, Crane 
converts these fibres—born 
of the soil and the sun - 
into papers for business, 
personal and social use. 
Some are thin papers; some 
are papers of greater sub- 
stance; all are papers that 
will stand the test of time 
and usage... speak for you 
as you would speak for your- 
self . . . carry your words 
and records into the years 
to come. In buying paper, 
the Crane watermark is your 
guide to papers of tradi 
tional quality produced in 
the modern manner. 








The contract you draw today, the will you prepare—all manner of documents and forms that are the daily output 


of your office — are likely to have a bearing on tomorrow — for it ts taking thought of the future that engages # 
much of your time and legal skill. Papers that serve you today and carry your work and words into the future 
are those bearing the mark of Crane. They are durable, they are lasting, and all the while present you as you 
would present yourself. We invite your inquiries, or suggest you ask your regular source of supply tor samples 


and prices on papers by Crane that are suited to the needs of your office and your profession. 


CRAN ee | FINE PAPERS e MADE IN DALTON. MASSACHUSETTS e SINCE 1801 
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SOME REFLECTIONS 
ON JURISPRUDENCE 
by W. W. BUCKLAND 


A distinguished jurist examines legal phi- 
losophy and legal concepts. He discusses 
such varied matters as moral and legal! 
rights, questions of sovereignty between 
the U. S. Congress and the Supreme Court, 
violations of contracts, destruction of prop- 
erty, and claims for damages. 


LEGAL EFFECTS OF WAR 
By Sir A. D. McNair. 


working book we so far have, for the assistance of 
lawyers and courts, as to the legal effects of the 
war upon the rights of property and persons." 


—AMERICAN BAR ASSOCIATION JOURNAL 


CAMBRIDGE UNIVERSITY PRESS 
THE MACMILLAN COMPANY 


60 Fifth Avenue, New York, 11 


Just published! 


$1.75 


“This is the most useful 


$6.00 








MONTGOMERY’S 


Federal Taxes on Estates, 
Trusts and Gifts 1945-46 













special device. 


shelf with other books. 





A BINDER FOR THE JOURNAL 


We are prepared to furnish a binder into which 


separate issues of the JourNAL can be inserted and from 
which they can be detached with ease by means of a 


It can be used merely for current numbers or as a 
permanent binding for the volume and placed on the 


The price is $1.50, which is merely manufacturer’s 
cost, plus mailing charge. Please mail check with order. 


AMERICAN Bar ASSOCIATION JOURNAL 
1140 North Dearborn Street, 
Chicago 10, III. 












MONTGOMERY'S 
Federal Taxes on 
Corporations 1945-46 





Your final authority! CHECK WITH THESE TAX BOOKS NOW! 


“For the attorney, trust 
officer, accountant, and 
professional estate plan- 
mer, st 4s. . . an indis 
pensable tool.”” — Trusts 
and Estates. 


"A mine of useful infor 
mation."’ — Harry W 
Forbes, Shearman & 
Sterling & Wright, Neu 
York 


“Used it within 15 min 
utes after it arrived.’’— 
John G. Jackson, Jack- 
son, Nash, Brophy, Bar 
ringer & Brooks, Neu 
York 


New issue of this irreplaceable guide 
to estate planning, and to what can and 
cannot be done to ease taxes involved in 
gifts, use of trusts and testamentary dis- 
positions — including related features of 
income tax. Reconsiders every important 
problem in light of developments aris- 
ing out of the law and its administration. 


Gives advice, recommendations founded 
in experience of an organization of law- 
yers and accountants exceptionally quali- 
fied in tax practice. Long-range sug- 
gestions on handling individual estate 
transactions; most desirable ways to pro- 
vide for descent of property; proper 
drafting of wills and trust indentures; 
use of tax-saving options. 


Get your copy Now! $7.50 





THE RONALD PRESS COMPANY, Publishers 


15 East 26th Street 





New York 10, N. Y. 
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—From first leads to completed returns, 
here is the help you want on corporation 
taxes in any company, of any size. 
Everything in one place for quick and 
easy application to your conditions: 
How the law operates in practice; guid- 
ing principles from thousands of cases, 
rulings; explicit counsel on WHAT TO 
DO fouaded in experience of nationally 
known organization of accountants. 
New 1945-46 issue brings up to date 
changes in the law and its administration: 
Effect of 1945 law ending excess profits 
tax, including necessary provisions for 
1946; cash benefits possible and steps to 
obtain them; income from terminated 
war contracts; reconversion expenses; etc. 
Unique presentation, nowhere else paral- 
leled or duplicated: 
Saves search and uncertainty in settling 
your hard problems, in checking your 
handling of any situation to hold taxes to 
correct legal minimum. 


Get your copy Now! $15.00 





Standard since 1917 
with tax experts and 
with corporation execu- 
tives: 


“Best books on sub- 
ject being written.” — 
Thomas N. Tarleau, 
Willkie, Owen, Otis, 
Farr & Gallagher, 
New York. 


“Nothing else quite 
takes their place. I 
am continually using 
them.” —Henry B. 
Fernald, Loomis, Suf- 
fern & Fernald, Certi- 
fied Public Account- 
ants, New York. 





THE RONALD PRESS COMPANY, Publishers 


15 East 24th Street 


New York 10, N. Y. 














‘a Happened 
In Washington Today That 
Affects Your Law Practice 





eau of Internal Revenue 
that sets a valid precedent 


. a new ruling from the Bg 





“19 Supreme Court decisi 
i viterms of a settlement 


current labor dispute 
Hes patentability 
hon corporate structure of 





3 ee Beaiectly organized for fact finding . 


for direct application? 


Find the background you need to service your clients— keep 
informed of significant government and business activity 

e latest, up to the minute information in the BNA 

he Bureau of National Affairs’ coverage of the 


business, labor, and government scene is 
ments coed nd regarding tomorrow's | 


ment agencies. 
legislation. IMS 
counsel your clients. 


rospective changes in govern- 


ification of pending 
s and properly 





Check the information yeu want from Washington 


TAXES 1 


Exclusive analyses and projections of government 
fiscal policy. Penalties, forms, relief provisions, 
exemptions, deductibles. Significant decisions 
by the courts. 


LAW C] 


Statutes, United States Supreme Court, Federal 
and State courts, United States Tax Court, Fed- 
eral agencies. 


LABOR LJ 


Wage and hour rulings, unfair labor practices, 
strategy of management and unions, labor legis- 
lation, shifts in government policy. 


INVENTIONS CI 


Patent, trade-mark and copyright decisions, Fed- 
eral research. 


Mail this page to us—we will tell you how to get the information, completely .. . author- 
itatively . . . quickly. 








Bureau of National Affairs, Inc. 
24th & N Streets, Dept. H Washington 7, D. C. 


February, 1946 « Vol. 32 








When confronted with any question on Federal Practice 


and Procedure ALWAYS Consult the C.J.S. title 


FEDERAL COURTS f.. 


(35 and 36 Corpus Juris Secundum) F coming | 


to what t 


Large al 


towards 





zation al 
the tutu 
Chei 
tween i 
tionalisn 
Their 

J Shall 
ernment; nature and scope of the judicial power of the United ne hg 
nited I 

chief pre 

States in general; establishment, organization and conduct attaining 
law? Or 
B hope in 


This Title includes the judicial department of the federal gov- 


of business of federal courts; their jurisdiction and pro- cial 


courage 
cedure; and concurrent and conflicting jurisdiction and because 
peace ar 

° ‘ the inev 
comity between different federal courts. World V 
A sha 

age of oj 
You may acquire this highly important treatise, com- ae te 
SUC cne 
would n 
plete in two standard C. J. S. volumes at moderate cost. leadershi 
among Si‘ 
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Flope or 


Large and rapidly increasing num- 
bers of people in America are be- 
coming disturbed and concerned as 
io what their attitude should now be 
towards the United Nations Organi- 
zation and its Charter, and toward 
the future of international law. 

Their question is not at all be- 
tween isolationism and interna- 
tionalism. 

Cheir question is— 

Shall we strive with might and 
main to uphold and develop the 
United Nations Organization as the 
chief present hope of mankind for 
attaining peace and security under 
law? Or shall we instead abandon 
B hope in the United Nations Organi- 
zation and do what we can to dis- 
courage its success and permanency, 
the arch-enemy of 
peace and security under law and 
the inevitabie breeding ground of 
World War III? 


A sharp and irreconcilable cleav- 


because it is 


age of opinion is developing among 
men of good will, among men of 
such character and stature that we 
would naturally look to them for 
leadership and guidance — indeed 
among some of the very men whose 
hopes and ideals were centered last 
summer on the San Francisco Con- 
}!erence and who then acclaimed the 
adoption of the Charter as one of 
the most momentous and inspiring 
ichievements in the long history of 
mankind. 

If this preachment of despair and 
distrust continues and gains 
strength, irreparable harm may be 
done to the world’s chance to main- 
tain peace and law. This may hap- 


Despair as to the UNO: 


The Analogies from American History 


pen before the UNO has a chance to 
iron out some of its early mistakes 
and win a measure of tested public 
confidence. 


The Division as to the 

Means of Attaining 

the Objectives 

The tragedy is that the new schism 
is between men of the most worthy 
intentions—men who all worship the 
same God, believe that 


the demo- 


cratic process represents the best 
form of government because it alone 
respects and protects the individual 
human being, and agree that the end 
which should be sought, the goal 
which must be attained, is the su- 
premacy of .a World Law under 
whose enforcement wars between na- 
tions will be outlawed and _pre- 
vented. 

The coming deba:: is not as to 
the merits of the gre: objective of 
peace and justice accurding to law. 
The issue is as to the means to be 
used to reach that great objective, 
on which there is at least apparent 
agreement. 

We are at the parting of the 
ways. Time will not wait; it com- 
mands us to choose one of the two 
roads open to us and to march on in 
the quest for our Holy Grail. History 
warns us that there can be no turn- 
ing back, implores us to act with 
wisdom, and offers us all her aid. 

The United Nations Organiza- 
tion which is now a going concern is 
a step, in all probability a tremen- 
dous step, for good or ill. But: Is it a 
step towards peace, or is it a danger- 
ous and destructive step, a step away 
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from peace and towards war? Shall 
we hail, cherish and support the 
UNO, and hope for progress and se- 
curity under it, at the same time be- 
ing watchful as to its defects and 
mistakes? Or shall we proclaim it to 
be foredoomed to failure and certain 
to be productive of ill to whatever 
extent it endures and succeeds? 


The Challenge of 
Emery Reves’ Book 
This precise issue is crystallized into 
granite-like sharpness and hardness 
by Emery Reves in his brilliant book 
The Anatomy of Peace,’ which has 
been widely read, and also vigor- 
ously reviewed in our most thought- 
ful periodicals.? In an “open letter 
to the American people,” a notable 
and eminent group, including Mr. 
Justice Owen J. Roberts, 
J. W. Fulbright, Bishop Tucker, 
Professor Adler, Albert Einstein, 
Thomas Mann, and others, whose 
patriotism, humanitarianism 
ideals are above question, “urge 
American men and women to read 
this book, 
clusions, to discuss it with neighbors 
and friends, privately and publicly.” 
More specifically, here is what 
they will find: 


Senator 


and 


to think about its con- 


As to the goal of thinking men, 
upon which we are here agreed, 
those who read this book will find at 
page 257 this moving creed: 


We believe that we can protect our- 





1. Harper & Brothers, New York 1945 

2. A comprehensive appraisal of the sig- 
nificance of the criticism of some of its 
reasoning, was contributed to the January 
JournaL by William L. Ransom, of the 
New York Bar (see 32 A.B.A.J. 37). 
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selves against international wars only 
through the establishment of consti- 
tutional life in world affairs, and that 
such universal Law must be created in 
conformity with the democratic proc- 
ess, by freely elected and responsible 
representatives. Creation, application 
and execution of the Law must be 
rigorously controlled by the 
cratic process. 

We believe that only a world-wide 
legal order can insure freedom trom 
fear, and make possible the unhin 
dered development of economic ener- 
gies for the achievement of freedom 
from want. 

We believe that the natural and 
inalienable rights of man must pre- 
vail. Under twentieth century realities 
they can be preserved only if they are 
protected by Law against destruction 
from outside forces. 


demo- 


The UNO “A Hotbed 
for Global Wars?”’ 


As to our road to that goal, which is 
the issue here, readers of the Reves’ 
book will find at pages 259 and 273-4 
this unequivocal pronouncement: 


To put the problem before national 
governments would be a hopeless en- 
terprise, doomed to failure before even 
starting. The representatives of the 
sovereign nation-states are incapable 
of acting and thinking otherwise than 
according to their nation-centric con- 
ceptions. As such a universal problem 
cannot be solved along national lines, 
certainly and naturally they would 
destroy any plan, any draft, of a uni- 
versal legal order... 

But after all the catastrophic events 
that followed the foundation of the 
League of Nations, is it really neces- 
sary to create another league—a_ hot- 
bed for coming global wars—to prove 
that it cannot work? Are not the first 
and second world wars enough “ex- 
perience’? Do we really need a third 
global war to understand the anatomy 
of peace and to see what causes war in 
human society and how it can be 
prevented? 

Let us be clear about one thing. A 
league of sovereign nation-states is 
not a step, neither the first step nor 
the ninety-ninth, toward peace. Peace 
is law. The San Francisco league is the 
pitiful miscarriage of the second 
World War. We shall have to organize 
peace independently of the Unholy 
Alliance stillborn in San Francisco or 
else we shall delude ourselves by be- 
lieving in a miracle, until the inevi- 
table march of events into another and 
greater holocaust teaches us that equal 
and sovereign power units can never, 
under any circumstances, under any 
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conditions, coexist peacefully. 

I believe these quotations fairly 
Mr. Reves’ 
sions; but I, too, urge the reading of 


represent basic conclu- 
the whole book. It clears away much 
debris that has clogged the current 
of our thinking. 

I here accept at face value that its 
objective is the attainment of peace 
and security in a_law-governed- 
world—not the overthrow of nation- 
other institu- 
tions, for the sake of overthrowing 


states, churches, or 


them. 


Mr. Reves’ Reliance 
on Analogies to 
American Experience 
In broad and sweeping strokes the 
book purports to paint the story of 
the historical evolution of the Amer- 
ican form of government; the con- 
ditions of the economic development 
of mankind; the rise of higher and 
higher sovereignties from the family, 
the clan, the city, the feudal barony, 
to the present nation-state; the emer- 
gence of the concept of the Supreme 
Law of the Land. It and the authors 
of the open letter rely largely on an 
historical analogy to early American 
experience. The book is masterly 
writing and thrilling to read. 

I for one studied it, with mount- 
ing interest and excitement as I 
turned the pages, until I came to the 
very end—the I read 
those biting final pages with a feel- 


bitter end. 
ing of grief not unmixed with hor- 
ror. I felt as though a most skilled 
navigator had_ successfully piloted 
the 
breaking time, following an original 
route charted by himself, and then, 
just as we were about to level off for 
thrown the 
wrong switch and turned the plane 
into a nose dive heading straight 


me around world in record- 


a safe landing, had 


downwards to destruction and death. 
Under such circumstances even an 
amateur would do his best to correct 
the error and right the ship. 

Is there perchance an error in 
Mr. Reves’ evaluation of history, 
He 
rests his Case on reason as instructed 
by history, and we must do the same. 
There are no other tools to use in 


particularly American history? 


our effort to gauge the future—an 
effort which perforce we must make 
at our peril. He and his sponsors 
should be prepared to stand or fall 
on the their 
propose to 


soundness of chosen 
historical analogies. I 


search for the facts. 


Some Suppositions 

and Analogies as 

to the Future 

Suppose these things happened in 

the future, as to the UNO and the 
state of the world: 

l. The 
their rivalries with 
tariffs, embargoes, and such re- 
strictive 


Nation-states resumied 


economic 


measures that world 

commerce was impeded, cur- 

tailed, and threatened’ with 
suffocation. 

2. The nation-states adopted de- 
vious monetary policies and in- 
tensified their currency manipu- 

that 
stable medium of exchange. 

3. The nation-states 
pay their alloted funds to the 
United Nations Organization 

could not pay its 

necessary expenses and its po- 


lations so there was no 


refused to 


so that it 


lice force began to disintegrate 


and to deteriorate towards 
mutiny. 

t. Lawlessness, riots and_ rebel- 

ensued in the nation- 


The Court of Interna- 


lions 
states. 
tional Justice had no _ legal 
jurisdiction over their indivi- 
dual citizens, and the Security 
Council was afraid to enforce 
its decisions against the sover- 
eign nation-states. 

5. A small group of statesmen, 
representing a _ few 
states, convened to try to find 


nation- 


better methods of governmeni, 

and invited others to join 
them. 

6. As others declined, they could 
do nothing but write a report 
asking the General Assembly 
of the United Nations to call 
a constitutional convention of 
delegates representing all the 
seventy-three sovereign nation- 
states. 

7. The 


General Assembly _re- 
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solved this “to be the most 
probable means of establishing 
in these nation-states a firm 
world government”, transmit- 
ted the report to the nation- 
states, and called for a conven- 
tion with power only to suggest 
amendments to the Charter of 
the United Nations Organi- 
zation. 

Twelve-thirteenths of the na- 
tion-states sent delegates to the 
convention. The delegates 
were not elected by the people 
but were appointed by the par- 
liaments or congresses of the 
nation-states. 

In six nation-states radicals 
were in control of the govern- 
ments and totally ignored the 
convention. 

Of the delegates who attended 
and did the work, seventy- 
seven per cent had been mem- 
bers of and trained in the Gen- 
eral Assembly of the United 
Nations Organization. 
Disregarding the limitation to 
draft only amendments, the 
delegates proceeded to frame a 
World Constitution creating 
a World Law with binding 
force on every inhabitant of 
the earth within the sphere of 
sovereignty and authority 
granted to the World Gov- 
ernment. 

The delegates signed their 
draft for the World Constitu- 
tion “Done in Convention by 
the unanimous consent of the 
Nation-States present.” 

They provided that the World 
Constitution should come into 
effect when ratified, not by the 
peoples of the world, but by 
fifty-one nation-states acting 
through special constitutional 
conventions of delegates elect- 
ed by their own _ respective 
eligible voters. 

After acrimonious debates, 
floods of pamphleteering, lusty 
cartoons, a great deal of polit- 
ical maneuvering, and many 
exhortations about the sacred- 
ness of sovereignty, the nation- 
states did in sufficient number, 
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but often by the narrowest of 
margins, give their ratification. 
In the United States, which 
was the crucial nation-state 
and whose action paved the 
way, the vote was 187 for rati- 
fication with 168 — sternly 
opposed. 

Thus the World Constitution 
came into being. 

Ultimately all the nation-states 
ratified. 

During this critical period 
there were no wars between 
the nation-states. It was not 
necessary to shed blood to ob- 
tain complete ratification. 


Parallels as to 

the Above Stages 

Fervently I hope that the first four 

of these seventeen stages may not 

have to take place. I recite them in 

order to draw an exact historical 
parallel. 

Make a few substitutions, such as 
“American states” for “nation- 
states”, ‘‘Articles of Confederation”’ 
for “Charter of the United Nations”, 
“Continental Congress” for “The 
General Assembly of the United Na- 
tions’, “Constitution of the United 
States’, for “World Constitution” 
(in stage number 14 read “Massa- 
chusetts” for “United States”), and 
then we see clearly that— 

Exactly all these things did hap- 
pen in our own history during the 
years 1775-1790! 

These events show how and why 
the Constitution of the United States 
came into being. 


Why and How the 
American Constitution 
Came Into Being 


Because free interstate commerce 
among the thirteen States was im- 
possible, because of paper money 
“not worth a continental”, because 
the sovereign States, even when 
begged by the Continental Congress, 
would not pay money into its treas- 
ury, because of uprisings like Shays’ 
Rebellion, because of the disunity of 
which these things were manifesta- 
tions, and because the Articles of 
Confederation had proved inade- 


quate— 

Statesmen from five States met at 
Annapolis in September, 1786. Be- 
cause of the limited attendance, 
nothing was done except to make a 
report, drafted‘by Alexander Hamil- 
ton, recommending the calling of a 
general Convention. This report 
was transmitted to the Continental 
Congress which, on February 21, 
1787, passed a resolution calling a 
Convention in May, 1787, at Phila- 
delphia, “for the sole and express 
purpose of revising the Articles of 
Confederation.” The legislatures of 
all the States except Rhode Island 
appointed deputies to this Conven- 
tion. Of the fifty-five men who were 
the framers of our National Consti- 
tution, forty-two were delegates to 
the Continental Congress. The Con- 
stitution itself was made the “su- 
preme Law of the Land”, and this 
clause was the linch-pin effectively 
binding the parts into the whole. 
Ratification by nine States was suf- 
ficient to establish the Constitution 
in force over the States so ratifying. 
The Constitution thus came into 
effect on June 21, 1788. The last 
State ratified on May 29, 1790. 

For corroboration on this recital 
of facts see pages 9 to 29 of History 
of the Formation of the Union Un- 
der the Constitution, published un- 
der authority of Act of Congress by 
the United States Constitution Ses- 
quicentennial Commission.* For the 
economic and political background 
see (especially Chapter III): “The 
Confederation and the Constitu- 
tion”, by Professor Andrew C. Mc- 
Laughlin of the University of 
Chicago. 

The more we press this historical 
analogy, the closer it becomes even 
in its terminology. Mr. Reves says 
that “The ideal of sovereign nation- 
states is today the cause of all the 
immeasurable suffering and misery 
of this world”, and that “As a direct 
result of national sovereignty we are 
living today in the worst kind of de- 
pendency and slavery.” He certainly 
would join with Washington in con- 





3. U.S.Government Printing Office (1941). 

4. Harper & Brothers, New York, 1907. 
This is Volume 10 in The American Na- 
tion: A History. 
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demning “the thirst for power” by 
that “MONSTER — sovereignty”, 
and he would not disapprove of 
Washington's pen when it spelled 
out the word in capital letters. 


Present Problems Like 
Those of the Confederation 


The problems faced now and those 
at the time of the Articles of Con- 
federation are strikingly similar. 
“How contrary, then, to republi- 
can principles, how humiliating, is 
our present situation! A single State 
can rise up, and put a veto upon the 
most measures.” 
That 


important public 
sounds like a speech in 
the General Assembly of the United 
Nations in 1946. Actually this de- 
nunciation of a “‘single-state’’ veto 
was uttered in 1788, by Oliver Ells- 
worth in the Connecticut Constitu- 
tional Convention! 

The gravest problem then and 
now is the same. It is the equitable 
distribution of authority 
the center and the parts. Then the 
problem was to create a National 
government without destroying the 


between 


States which alone could deal with 
local problems. Now the problem is to 
create a world government for lim- 
ited purposes of maintaining peace 
and law, and to do so without im- 
pairing the nations which alone can 
deal with domestic problems. Then 
it was solved by creating a supreme 
National law, binding upon all the 
citizens of all of the States. Now it 
will have to be solved by a para- 
mount world law in a clearly limited 
and defined field, binding upon all 
the citizens of all the nation-states. 


The Place of the Charter 
in the World's Future 


In the attainment of this goal, what 
is the place of the Charter of the 
United Nations? 

Conceivably the General Assem- 
bly could itself become ‘“‘a world 
constitutional convention”. But, 
even at the worst, the Charter cannot 
play a lesser part than did the Ar- 
ticles of Confederation, because the 
Charter already is in position to do 
and be at least that. The Charter 
has been ratified and is in force. The 
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General Assembly is in session in 


London, and will soon move to 
America. The Security Council and 
other organs of the UNO have been 


brought into being. 


Did the Articles of 
Confederation ‘*Work'’? 


Our final question is this: What is 
the verdict of history on the Articles 
of Confederation? Contrary to what 
is now being preached, were the Ar- 
ticles a step on the right road? 

Mr. Reves says: “The Confeder- 
ation of the thirteen 
States, each 


American 
with State jealously 
guarding its full and untrammeled 
sovereignty, was historically justified 
only by the proof it gave that it 
could not work.” The “open letter 
to the American people”, previously 
quoted from, asserts: ““The San Fran- 
cisco Charter, by maintaining the 
absolute sovereignties of the rival 
nation-states, thus preventing the 
creation of superior law in world re- 
lations, resembles the Articles of 
Confederation of the thirteen orig- 
inal American republics. We know 
that this confederation did not 
work.” 


Lessons From 
“The Tide of History"’ 


This thesis, on the part of Emery 
Reves and his well - intentioned 
sponsors, does not stand _ historical 
examination. The _ authoritative 
Professor McLauglin says:5 
It is easy to pass these Articles by 
with an amused smile at their utter 
unfitness for the work at hand. As a 
matter of fact, they were in many re- 
spects models of what articles of con- 
federation ought to be. Their inade- 
quacy arose from the fact that a mere 
confederacy of sovereign states was 
not adapted to the social, political, and 
industrial needs of the time. In one 
important particular the Articles were 
of profound significance: with remark- 
able care they separated the particular 
or local powers from those of general 
character. 


In the evolution of history, an 


agency can be a “failure” in the 
sense that it had to be strengthened 
or supplanted, and at the same time 
it can constitute an essential link in 
the chain of events which produces 





its own successor. Thomas Lincoln 
was, by many standards, a “failure”; 
nevertheless, he was an_ essential 
link, and the only possible link, in 
the chain which produced his son 
Abraham Lincoln. 

To quote Professor McLaughlin, 

again: 

Inadequate as the Articles were, con- 
stitutional organs were gradually 
growing. Administrative failures and 
experiments were showing the way to 
a more effective and satisfactory 
system. 

The delegates at Philadelphia did 
not sit brooding over the chaos of the 
Confederation to bring forth by their 
fiat a new government; it was 
shaped by American necessities, was 
framed by men who could learn les- 
sons and use the material the tide of 
history washed to their feet.® 


The Confederation 
a Preparatory Stage 


Introduction to Professor 
McLaughlin’s book, Professor Al- 
bert Bushnell Hart of Harvard Uni- 


versity said:7 


In_ his 


To the years from [783 to 1789, 
Fiske has given the name of “The Crit- 
ical Period of American History”; yet 
it seems doubtful whether it was really 
a time of such danger of National dis- 
solution as people then and since have 
supposed. Certainly the trend of this 
volume is to show a more orderly, 
logical, and inevitable march of events 
than has commonly been described. . . . 

The special service of this volume is 
to bring out the relation of earlier ex- 
periences and forms of government to 
the final work of the Convention. The 
Confederation is a preparatory stage, 
which, in the author’s judgment, was 
more creditable to the men of that 
time than posterity has been willing 
to allow. It had viability in itself, and 
from its mistakes the framers of the 
Constitution learned wisdom. 


The Birth and Growth 
of the Nation 


ody Burnett has devoted 
a 726-page study to “The Continen- 
tal Congress”,§ in which he sums up 
his conclusions, in his Preface, with 
these words: 


Cc 


Edmund 





5. Op. cit. page 49. 
6. Op. cit. pages 52, 273, 276 
7. Op. cit. pages xv, xvi 

8. The Macmillan Company, New York, 
1941. Published with the cooperation of 
the Carnegie Institution of Washington. 
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The birthday of the United States of 
\merica has been officially fixed at the 
adoption of the Declaration of Inde- 
pendence, July 4, 1776, while the at- 
tainment of the Nation’s majority is 
placed, though not quite with the 
same precision and finality, at the 
adoption of the Constitution of 1787. 
These events, however, do but mark 
decisive stages in the Nation’s infancy 
ind youth. Neither the Declaration 
nor the Constitution possesses quite 
that primal creative character com- 
monly ascribed to them. The birth of 
the Nation was, by an immutable law 
of nature, preceded by a period of 
gestation. 


This growth, this process of devel- 
opment, is best revealed, indeed in its 
fullness is only discoverable, in the 
life of that body known as the Con 
tinental Congress. Beginning as a con- 
sultative assembly of the several Colo 
nies, the medium through which they 
voiced their common grievances and 
common desires, the Congress pres 
ently became the active head in the 
promotion of that movement whereby 
those several dependent political en 
tities were drawn into cooperation for 
the attainment of their common aims 
Gradually, in the course of these en- 
deavors, the common purpose became 
transformed, the Colonies individu- 
ally and collectively severed their for- 
mer bonds of dependence, and there 
upon set about, albeit clumsily at 
times, ineffectively always, the en 
deavor to weld their disparate gov- 
ernments into an efficient National 
unity. 


It is this growth of National begin- 
nings, rooted, indeed in great part 
germinated, in the Continental Con 
gress, with which this narrative is par- 
ticularly concerned. The aim of the 
volume, then, is to relate the life- 
story of that Congress, from its incep- 
tion in 1774 to the moment when it 
feebly passed the torch to its successor 
in March, 1789, and to relate it in such 
a manner as will afford a clear and 
comprehensive understanding of its 
life and labors, and more particularly 
of the part which it had in laying the 
foundations of our National structure. 
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Talk of Amendments Is 

Not Proof of Failure 

It is plain that in our own struggle 

to achieve National Union, the Ar- 

ticles of Confederation were not a 

rope of sand. They were frayed and 

fraying, but they held long enough. 
They were the life-line. 

The Charter of the United Na- 
tions will need amendments. That 
is no proof of failure. “The Consti- 
tution of the United States was, for 
all practical purposes, amended even 
before it was adopted. Without the 
assurance of amendments to incor- 
porate the Bill of Rights, our Con- 
stitution probably never would have 
been ratified. 

It was in the Massachusetts contest 
that the proponents, facing a crisis, 
devised a remedy that made ratifica- 
tion possible. This was the proposal 
of amendments, not as a condition of 
ratification, but as a recommendation 
of the proper consideration of which 
they were “convinced”. All the States but 
one of those that followed Massachu- 
setts in 1788 suggested amendments.® 

If we are as wise as were our fore- 
fathers “who could learn lessons and 
use the material the tide of history 
washed to their feet”, if we accept 
the verdict of history that the Ar- 
ticles of Confederation were a step 
and were under the circumstances 
the only possible step on the road to 
the peaceable adoption of the Con- 
stitution of the United States, then 
we must conclude that the Charte1 
of the United Nations 1s net a back- 
ward or destructive step, not a step 
on the road to war, but that it ts a 
step, and can be a tremendous step, 
on our road to peace, security and 
justice under Law. 


The Considered Judgment 
of American Lawyers 


Ihe American Bar Association has 


taken this position. Acting through 
its House of Delegates on December 
18, 1945, at Cincinnati, it adopted, 
after debate, the first recommenda- 
tion of its Special Committee to Re- 
port as to Proposals for the Organi- 
zation of the Nations for Peace and 
Law:!° 
ResotvepD, That the American Bar 
Association is of the opinion that the 
interests of world peace and the rule 
of law will be best served by united 
American support for the United Na- 
tions Organization and its full func- 
tioning at the earliest possible time, 
along with active consideration of 
such improvements in the Charter as 
are shown to be needed because of the 
many momentous events since the ad- 
journment of the %1n Francisco Con- 
ference. The first objective should be 
to help make the United Nations Or- 
ganization work as effectively as it can. 
On their road to peace, security 
and justice under law, the American 
people have the right to expect guid- 
ance and leadership from the organi- 
zed Bar. The representative organi- 
zation of the profession of law has 
spoken and has given its considered 
judgment, in favor of staunch sup- 
port for the high purposes of the 
UNO, 


amendments which may be needed, 


timely consideration of 
evolutionary and tested progress to- 
ward world-wide supvemacy of law 
and fair play, along with which must 
take place frank and outspoken criti- 


_ cism of all attempts to use the UNO 


as shield for “power politics” or the 
ascendancy of particular ideologics 
or the control of particular groups. 
On that position the American peo- 
ple may advisedly take their stand. 


9. History of the Foundation of the 
Union under the Constitution, page 26 

10. For a full statement of the Com 
mittee’s Report and the actions voted, see 
32 A.B.A.J. 9 and 13. 
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The Supreme Court of Canada 


Moves into sts “New” 


The Supreme Court of Canada will 
hold its first sittings in the new Su- 
preme Court Building in Ottawa on 
Tuesday, February fifth. There has 


by E. K. Williams, K. C. 


OF WINNIPEG, MANITOBA; PRESIDENT OF THE CANADIAN BAR ASSOCIATION 


for many years been a close fraternal 
bond between the judges and lawyers 
of Canada and of the United States. 
In 1913 the American Bar Associa- 








Here 1s told the story of a building which was 
built for a great Court but was enlisted in the 
War “for the duration”. It has not often tran- 
spired that an edifice designed and erected as the 
seat of the highest Court of a Nation has been 
occupied by that Tribunal only after long years. 

Yet this is true of the stately temple of marble 
which, high on the cliff overlooking the River at 
Ottawa and set far back from Wellington Street 
in the noble row of Parliament Hill, has been 
used by vital War Services during World War II, 
but will become on February 5 the home of the 
Dominion’s Supreme Court, for which its corner- 
stone was laid by the gracious Queen nearly seven 
epoch-marking years ago. Meanwhile, Canada 
has taken on both stature and leadership in the 
family of the United Nations; but during dark, 
anxious years of war, one was stirred by the sig- 
nificance of the fortunate thing told in the 
inscription put long ago on the entrance to her 
House of Commons: “The Wholesome Sea Is At 
Her Gates, Her Gates Both East and West’. 

As Her Majesty foretold, Cangda 1s still 
“rightly proud” of being a land governed by the 
rule of law. President E. K. Williams of the 
Canadian Bar Association has written most inter- 
estingly for us this chronicle of the Court, its 
illustrious personages, and the close cooperation 
of the Bar Associations of the two countries. The 
nostalgia which he expresses, for the old granite 
structure of humble origin and uses, will find an 
understanding response in the hearts of American 
lawyers, who will recall their own mixed feelings 
when their Supreme Court was moved to its 
present edifice, from the storied old Senate Cham- 
ber in the Capitol. 

WILLIAM L. RANSOM 
New York City 
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tion met in the City 
of Montreal, in the 
Province of Quebec, 
when its guest was 
the Right Honorable 
Richard Burdon, Vis- 
count Haldane, K.T., 
O.M., Lord High 
Chancellor of Great 
Britain. That meet- 
ing was an historical 
one for three rea- 
sons. It was the first, 
and as yet the orly, 
time the American 
Bar Association has 
met outside of the 
United States; it was 
the first time a Lord 
Chancellor has left 
the realm of Great 
Britain while hold- 
ing the seals of his 
office; and it was the 
inspiration of that 
meeting which led 
the late Sir James 
Aikins, K.C., and his 
associates, who in- 
cluded many Cana- 
dian judges, to found 
The Canadian Bar 
Association in 1914. 


Since then the 
two Associations 
have maintained the 
cordial rela- 


a Situation 


most 
tions, 


which culminated in 


1945 when Special Committees of 
The Canadian and American Bar 
Associations working together and, 
with the Board of Governors and 
the Section of International Law 
of the American Bar Association, pro- 
duced and submitted to The Com- 
mittee of Jurists of the United Na- 
tions and through them to the San 
Francisco Conference, a Statement of 
Principles and Joint Action in re- 
spect to The Permanent Court of In- 
ternational Justice. It is confidently 
to be expected that the fwo Associa- 
tions will continue to work together 
in such fields; and it has been sug- 
gested to me, therefore, that some 
reference to the Supreme Court of 
Canada will be of interest to the mem- 
bers of the American Bar Association. 


The Dominion Supreme 
Court Since 1875 


When The British North America 
Act (1867) providing for the Union 
of Canada (Ontario and Quebec), 
Nova Scotia, and New Brunswick, 
and for the future admission of other 
Provinces, was passed, it empowered 
the Parliament of Canada to provide 
for the constitution, maintenance, 
and organization of a General Court 
of Appeal for Canada, and for the 
establishment of any additional court 
for the better administration of the 
laws of Canada. 
Pursuant to this power, the Par- 
liament of Canada established a Su- 
preme Court of Appeal in 1875, 
known as the Supreme Court of 
Canada. The judgment of the Court 
is final and conclusive, saving amy 
rights specially reserved to the Royal 
Prerogative. Leave will be granted to 
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cial circumstances, but 


appeal to the King in Council in spe- 
since 1932 
only in civil cases. 

The Supreme Court of the Do- 
minion, consisting of a Chief Justice 
and five puisne judges, held its first 
sittings in June of 1876. The judg- 
ments handed down are reported in 
Volume 1 of the Reports of the Su- 
preme Court of Canada, published 
in 1878; and these Reports, which 
now comprise eighty-six completed 
volumes, have appeared continuously 
ever since. 

Because the law in matters affect- 
ing property and civil rights in the 
Province of Quebec is substantially 
the law of the Code Civil, it is pro- 
vided by the Supreme Court Act that 
two at least of the judges shall be 
appointed from among the judges of 
the Court of King’s Bench, or of the 
Superior Court or the barristers or 
advocates, of the Province of Quebec. 

The judges, now a Chief Justice 
and six puisne judges, are appointed 


by the Governor in Council by let- 


ters patent under the Great Seal of 
Canada. They hold office during 
good behavior and until they attain 
the age of seventy-five years. They are 
otherwise removable by the Gov- 
ernor-General on address of the Sen- 
ate and House of Commons. It is, of 
course, unnecessary to say that no 
judge of the Court has ever given 
cause for remeval. 


The Illustrious Chief 
Justices of Canada 


iiere have been nine Chief Justices 
of Canada, the first four of whom 
were members of the original Court. 
With the exception of the first, all 
of them were elevated to the Chie! 
Justiceship after having served as 
puisne judges of the Court. Before 
appointment to the Supreme Court 
of Canada, most of them had held 
judicial office in the Superior Courts 
of their native or adopted Provinces. 

Sir William Buell Richards Kt., 
of Ontario, was appointed the first 
Chief Justice of Canada when the 


Supreme Court was organized in 


1876. He was succeeded in 1879 by 
Sir William Johnstone Ritchie Kt., 
of Nova Scotia, who died in 1892. 


Then came the Right 
Honorable Sir Sam- 
uel Henry Strong Kt., 
P.C. (Ontario), who 
resigned in 1902; the 
Right Honorable Sir 
Henri Elzéar Tasche- 
reau Kt., P.C. (Que- 
bec), who resigned 
in 1906; the Right 
Sir 
Charles Fitzpatrick, 
G.C.M.G., P.C. (Que- 
bec), who resigned 
in 1918; the Right 
Honorable Sir Louis 
Henry Davies, K.C.- 
M.G., P.C. (Prince 
Edward Island), who 
died in 1924; the 
Right Honorable 
Francis Arthur Ang- 
lin, P.C., Knight of 
the Order of St. 
(Ontario), 
who died in 1933; 
and the Right Hon- 
orable Sir Lyman Poore Duff, G.C.- 
M.G., P.C. (British Columbia), who 
retired on the 7th of January, 1944, 
his term having been extended by 
statutes four years beyond the retir- 
ing age of seventy-five. 


Honorable 


Gregory 


Sir Lyman Duff was succeeded in 
1944 by the present Chief Justice of 
Canada, the Honorable Thibaudeau 
Rinfret, Officer of the French Legion 
of Honour, who, after serving as a 
member of the Superior Court of 
Quebec, was appointed to the Su- 
preme Court in 1924. 

From the time of Sir Henry Strong, 
the Chief Justices of Canada, as Privy 
Councillors, have sat also as members 
of the Judicial Committee of the 
Privy Council. 


The Pride of Canadian 
Lawyers in Their Court 


The Bar of Canada has always had 
reason to be proud of the Chief Jus- 
tices of their Supreme Court. Many 
of them, prior to appointment, had 
served their country in high Govern- 
ment office; many had played a dis- 
tinguished part on International Tri- 
bunals and Arbitrations. They were, 
and are, men of outstanding ability, 





The Supreme Court of Canada 








E. K. WILLIAMS, K.C. 


sound and often brilliant scholars, 


and not a few of them have held 
chairs in Law in Canadian Universi- 
ties and Law Schools. They have ren- 
dered outstanding service as mem- 
bers of various Royal Commissions 
appointed to enquire into matters of 
great National importance. Since the 
formation of the Canadian Bar As- 
sociation in 1914, they have, as mem- 
bers, taken a great interest in its 
work, and have aided and supported 
it in every way; some of the most 
brilliant addresses given before the 
Association have been those by Chief 
Justices Anglin, Duff, and Rinfret; 
and they have effectively joined in 
all the deliberations and shared in 
the work of the Association. 


What has been said of the Chief 
Justices, may also be said of the other 
judges of the Court. It is not possible 
here to give the long list of distin- 
guished jurists who have served so 
wisely as members of a great Court. 
But it is permissible to set out the 
names of those whe, with Chief Jus- 
tice Rinfret, censtitute the present 
Court. They are the Honorable Pat- 
rick Kerwin (Ontario), the Honor- 
zble Albert Blellock Hudson (Mani- 
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toba), the Honorable Robert Tasche- 
reau (Quebec), the Honorable Ivan 
Cleveland Rand (New Brunswick), 
the Honorable Roy Lindsay Kellock 
(Ontario), and the Honorable James 
Wilfrid Estey (Saskatchewan). 
The Supreme Court of Canada, 
like the Supreme Court of the United 
States, is called upon to administer 
not only the Common Law, but also 
laws based on the French and Roman 
Codes; but, unlike the Supreme 
Court of the United States, the Su- 
preme Court of Canada is a bi-lingual 
Court, because, by statute, either 
English or French may be used by 
any person or in any pleading or 
process in or issuing from the Court. 


The First Home of 

the Supreme Court 
When the Supreme Court of Canada 
was ready to function in June of 
1876, it was in the same position as 
the Supreme Court of the United 
States in its early days: it had no 
court house. The problem was solved, 
it was thought, temporarily, in an 
interesting way. The Houses of Par- 
liament, that magnificent Gothic 
Pile which crowned Parliament Hill 
until it was destroyed by fire in 1916, 
and which was replaced by the pres- 
ent beautiful building, had just been 
completed. 

The builders had erected upon 
the southwest corner of the grounds 
a substantial structure, built of the 
same granite with which the Parlia- 
ment Buildings were later erected, of 
a plain but not unattractive design, 


which they used as a workshop and 
storehouse and even, it is said, as a 
stable. This was fitted up as a Court 
House for the Supreme Court of 
Canada. This temporary Court 
House is still the home of the Su- 
preme Court. 


The Cornerstone Laid by 
the Gracious Queen 


But in 1939 Her Majesty Queen 
Elizabeth laid the cornerstone of a 
magnificent new Supreme Court 
Building, of the Chateau type, to 
house the Court. On this historic oc- 
casion the Queen said: 


Perhaps it is not inappropriate that 
this task should be performed by a 
woman; for woman's position in civil- 
ized society has depended upon the 
growth of law. Canada is rightly proud 
of being a land governed by the rule of 
law. Her judiciary and the members 
of her legal profession have been true 
to the highest British traditions of 
Bench and Bar. It is fitting that on 
these heights above the Ottawa—surely 
one of the noblest situations in the 
world—you should add, to the impos- 
ing group of buildings which house 
your Parliament and the executive 
branch of government, a worthy home 
for your Supreme Court. Henceforth, 
on these river-side cliffs, there will 
stand in this beautiful capital, a group 
of puvlic buiicings unsurpassed as a 
symbol of the free and democratic in- 
stitutions which are our greatest 
heritage. 

Au Canada, corame en Grande- 
Bretagne, la justice s’'administre selon 
deux grandes législations différentes. 
Dans mon pays natal, en Ecosse, nous 
avons un droit basé sur le droit ro- 








main; il sort de la méme source que 
votre droit civil dans votre vieille 
province de Québec. En Angleterre 
comme dans les autres provinces dy 
Canada, le droit coutumier l’emporte. 
A Ottawa comme a Westminster, le 
deux sont administrés par la Cour su. 
préme de justice. Cela est, 4 mes yeux, 
d’un trés heureux augure. 

Voir vos deux grandes races, ave 
leurs législations, leurs croyances ¢ 
leurs traditions différentes, s’unir de 
plus en plus étroitement, a l’imitation 
de l’Angleterre et de l'Ecosse, par le 
liens de l'affection, du respect et d’un 
idéal commun: tel est mon désir le 
plus cher. 


Nostalgia of Lawyers for 
the Old Court Room 
The Court House was completed af. 
ter the war broke out, and since then 
has housed vital War Services of the 
Government. These have just re- 
cently moved out, and the Supreme 
Court of Canada is moving in. 
The building, a photograph of 
which is reproduced on the cover of 
this issue of the JOURNAL, is a worthy 
home for the Supreme,Court of Can- 
ada, but even so the barristers of 
Canada, who have appeared before 
that august tribunal in the comfort 
able and friendly atmosphere of the 
old Court Room, with its faded hang: 
ings but’ excellent acoustics, will 
think, with nostalgic longings, of the 
glories of the simpler days now gone, 
of the great judges who presided and 
the eminent Counsel who pleaded 
before them, and while rejoicing in 
the New, will still fondly reminisce 
about the Old. 





Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased. 


Subject to be Discussed: 
Labor Disputes — Their Settlement by 


Judicial] Process. 
On or before June 15, 1946. 


Amount of Prize: 
Three Thousand Dollars. 





American Bar Association 


Information for Contestants 


Time when Essay must be Submitted: 


submitted. 


favorable consideration. 


instructions. 








Announcement of 1946 Essay Contest Conducted by | 


Eligibility: 


The contest will be open to all members of the Association in good standing, | 
including life members, (except previous winners, members of the Board of Gov- 
ernors, Officers, and employees of the Association), who have paid their annual 
dues to the Association for the current fiscal year in which the essay is to be 


No essay will be accepted unless prepared for this contest and not pre- 
viously published. Each entryman will be required to assign to the Association 
all right, title and interest in the essay submitted and the copyright thereof. 

An essay shall be restricted to five thousand words, including quoted matter 
and citations in the text. Footnotes or notes following the essay will not be in- 
cluded in the computation of the number of words, but excessive documentation 
in notes may be penalized by the judges of the contest. Clearness and brevity 
of expression and absence of iteration or undue prolixity will be taken into 


Anyone wishing to enter the contest should communicate promptly with the 
Executive Secretary of the Association, who will furnish further information and 


AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St. 


Chicago 10, Ill. 
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Obsta Principus. 


“Withstand Beginnings” of Departure rom the Constitution 


On the first day of February, 1886, 
ihe Supreme Court of the United 
States, by its opinion, held unconsti- 
tutional a certain section of an Act 
of Congress. The suit in which it was 
io held is entitled Boyd v. United 
States. 

The writer of the opinion was Mr. 
Justice Joseph P. Bradley. At the 
tine of its rendition he had served 
ilmost sixteen years as a member of 
the highest court in the land, and 
was destined to remain thereon until 
shortly before his death, which oc- 
curred a few years later. The opin- 
ions of Mr. Justice Bradley, which 
numbered nearly five hundred, ren- 
dered in the somewhat less than 
twenty-two years of his tenure in that 
exalted office were stated by Chief 
Justice Fuller to “constitute a reposi- 
tory of statesmanlike views, and of 
enlightened rules in the administra- 
tion of justice, resting upon the eter- 
nal principles of right and wrong, 
which will never pass into oblivion 
-an edifice which will remain even 





This article is the address delivered 
before the first evening session of the 
Assembly of the American Bar Asso- 
ciation in Cincinnati, Ohio, on De- 
cember 17, 1945. Because of time 
limitations, the portion between the 
asterisks on page 73, first column, 
and page 74, second column, was not 
delivered. Senator Donnell was wel- 
comed as a long-time friend and 
worker in the Association. He took 
part in the movement for its reor- 
ganization in 1935-36, and was a 


member of the first House of Delegates. 











by Forrest C. Donnell 


UNITED STATES SENATOR FROM MISSOURI; FORMER GOVERNOR OF MISSOURI 


though time erase from its corner- 
stone the name of the architect and 
builder.” Of Mr. Justice Bradley, 
our honored friend and 
William Draper Lewis, wrote: 


associate, 


When we look over the long line of 
decisions with which his name is con- 
nected, a feeling akin to awe and rev- 
erence comes over us. Of awe, at the 
magnitude of the work; of reverence, 
at the greatness of the intellect which 
solved such a variety of problems. 
... At his death, the bench, bar and 
country lost one who, for the clear- 
ness of his thought and for the thor- 
oughness of his acquaintance with all 
subjects connected with his profession, 
was perhaps without a superior in the 
history of our judiciary. 

In the course of the opinion of 
the Court in the Boyd case, rendered 
on that winter day, sixty years from 
which will have elapsed on the first 
day of next February, the learned 
Mr. Justice Bradley, referring to a 
compulsory production, in a suit, of 
private books and papers of the 
owner of goods sought to be for- 
feited in the suit, expressed the view 
that such production is the equiva- 
lent of an unreasonable search and 
seizure within the meaning of the 
Fourth Amendment of the Constitu- 
tion of the United States. 


“Silent Approaches 

and Slight Deviations’’ 

Of the proceeding in question he 
said: “It may be that it is the ob- 
noxious thing in its mildest and least 
repulsive form; but illegitimate and 





unconstitutional practices get their 
first footing in that way, namely, by 
silent approaches and slight devia- 
tions from legal modes of proce- 
dure.” Mr. Justice Bradley, in the 
same decision, further declared: 

It is the duty of courts to be watch- 


ful for the constitutional rights of the 
citizen, and against any stealthy en- 


croachments thereon. Their motto 
should be obsta principiis. 
The distinguished jurist then 


made this observation: 


We have no doubt that the legisla- 
tive body is actuated by the same mo- 
tives; but the vast accumulation of 
public business brought before it some- 
times prevents it, on a first presenta- 
tion, from noticing objections which 
become developed by time and the 
practical application of the objection- 
able law. 


“Withstand Beginnings” 
of Violations of the 
Constitution 
I have elected to speak to you upon 
the principle enunciated by the two 
expressive Latin words, so presented 
by Mr. Justice Bradley: obsta prin- 
ctptts. Those words were uttered 
also nineteen centuries ago by the 
Roman poet, Ovid. Their present- 
day English equivalent is “With- 
stand beginnings.” 

You may be assured that my re- 
marks upon those words do not con- 
stitute an effort hostile to enterprise, 
an invective against initiative, or a 





|. 116 U. S. 616. 
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protest opposed to progress. Private 
initiative and individual enterprise, 
with their resultant personal and na- 
tional progress, 
opinion, to be the keystone in the 


continuc, in my 


arch of American achievement. In 
presenting to you, with strong ap- 
that declaration 
“Withstand beginnings”, I therefore 


proval, incisive 
do not mean or imply the slightest 
disrespect for, or anything less than 
the highest confidence in, the initia- 
tive and enterprise which have so 
largely contributed to the attainment 
of our national greatness. 

That which I advocate, in speak- 
ing upon the principle presented by 
the two Latin words 
learned Justice wrote so many years 
ago, is a sturdy, fearless and continu- 


which the 


ous resistance to any beginnings, how- 
ever slight they may be, of departure 
from the highway of the Constitution 
of the United States, ever remember- 
ing his graphic declaration that “ille- 
gitimate and unconstitutional prac- 
tices get their first footing—by silent 
slight 
from legal modes of procedure”. To 


approaches and deviations 
state in slightly different language 
the thesis of my remarks, I advocate, 
by joining with Mr. Justice Bradley 
in the charge to “Withstand begin- 
nings”, a determined and unyielding 
resistance to any beginnings of disre- 
gard for any of the provisions of the 
Constitution of our Nation. There 
is here interpolated the observation 
that I advocate also the same resist- 
ance to beginnings of disregard for 
any of the provisions of State Consti- 
tutions. It follows that although my 
remarks are in their terms applica- 
ble to matters relating to the Federal 
Constitution, the net conclusions 
which will be reached are largely 
applicable also in the relation exist- 
ing between the three branches of 
government in the several states and 
the respective Constitutions of those 
states. 

In this discussion three proposi- 
tions will be respectfully called to 
your attention. 

The first of them is in effect an 
axiom. It is that the charge “With- 
stand beginnings”, which the learned 
Justice applied only to the agen- 
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cies constituting that governmental 
branch of which he was a member, 
namely the courts, is equally appli- 
cable also to each of the other two 
of the component branches of our 
government. It cannot be doubted 
that the obligation to conform strictly 
to the Constitution of the United 
States of America is binding upon the 
Executive and Legislative branches 
to precisely the same extent to which 
the judicial 
branch. Illustrative of the identical 
applicability, to each of these three 
divisions of our government, of the 
obligation to comply with the Con- 
stitution of our Nation, is the fa- 
miliar declaration by George Wash- 
ington in his Farewell Address that 


it is binding upon 


It is important, likewise, that the 
habits of thinking, in a free country, 
should inspire caution in those in- 
trusted with its administration, to con- 
fine themselves within their respective 
constitutional spheres, avoiding, in 
the exercise of the powers of one de- 
partment, to encroach upon another. 


It being clear that the obligation 
to conform to constitutional require- 
ments and limitations rests with 
equal weight upon each of the three 
branches of our government, it fol- 
lows that the duty to withstand any 
beginnings of deviation from consti- 
tutional pathways is applicable with 
equal force to each of those three 
branches. 


Each Branch of Government 
Should Be Alert Against 
Beginnings 


The second of the propositions to 
which your attention is directed is 
that any one of the three branches of 
government may neglect that charge; 
and consequently alertness, on the 
part of each of those three branches, 
to follow the terse language con- 
tained in the Latin motto is essential 
to insure its observance. 

Consider first the judicial branch! 
It is not impossible that courts may 
at times overlook a tendency on their 
own part toward deviation from con- 
stitutional principles. For illustra- 
tion, a species of comity and friendly 
respect, by the judiciary, for the Leg- 
islative branch, may tend to cause 


courts in some instances to give un. 
due weight to presumptions of con. 
stitutionality of acts of legislation, 
and thereby tend toward an omis. 
of that watchfulness for the 
constitutional rights of the citizen of 
which Mr. Justice Bradley was so 
strong a champion. Further illustra- 
tion is found in the fact that if a 
court be of the opinion that only if 
the law be to a specific effect can a 
judgment in a given case pending 
before it do justice to the parties 
therein, it is entirely possible that 
such court, actuated by commendable 
zeal to administer justice, may in 
effect legislate into existence that 
which is not the law and thereby tres. 
pass on legislative power which is by 
the Constitution committed exclu- 
sively to the Legislative branch of 
government. 


sion 


Courts Should Be On 
Guard Against Violations 


Moreover, in the zeal of a court to 
promote general welfare or to sus- 
tain its own economic or social views 
there is a danger that such court may 
declare legislation which transcends 
constitutional powers to be valid. On 
the other hand it is conceivable that 
there may arise instances in which a 
court, having economic or social 
views contrary to those of the legisla- 
tive body, may declare to be uncon- 
stitutional acts of the legislative body 
which are in furtherance of the eco- 
nomic or social views of such body. 

The reference which has been 
thus made to the courts in the dis- 
cussion of the point that any one of 
the three branches of the govern- 
ment may neglect the charge to 
withstand beginnings is not intended 
to be critical of our judiciary, but 
merely to point out that this branch 
of the government is exposed, as are 
the other two branches, to the pos- 
sibility of deviation from constitu- 
tional principles. 

Consider next, and together, the 
Legislative and the Executive 
branches in relation to the charge to 
“Withstand beginnings.” It is clear 
that the omission to observe that 
charge is easily possible in each of 


those two branches. Mr. Justice 
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Bradley mentioned in 1886, as we 
have seen, that the vast accumula- 
tion of public business brought be- 
fore Congress “‘sometimes prevents 
it, on a first presentation, from 
noticing objections which become 
developed by time and the practical 
application of the objectionable 
law.” With the existence in 1945 
of public business vastly greater 
than what it was when he wrote 
and of a manifold nature not then 
dreamed of; with the growth be- 
tween the 30th day of June of 1886, 
the year in which the distinguished 
Justice penned his lines, and the 
llth day of December of this year 
(1945), of our national debt from 
less than one and six tenths billion 
dollars to over two hundred seventy- 
eight billion dollars; namely, over 
178 times the indebtedness on 
June 30, 1886; with an_ increase 
in annual appropriations to stagger- 
ing figures and for a great variety of 
purposes; and with the intermediate 
development of international rela- 
tions on a scale greatly expanded 
from those of the day of Mr. Justice 
Bradley, certainly the opportunity 
for Congress to overlook objections 
in proposed legislation has increased 
since the day nearly sixty years ago 
on which the learned jurist spoke in 
the case of Boyd v. United States. 


Inasmuch, moreover, as many, 
and perhaps nearly all, of the items 
of public business of today for con- 
sideration and action by Congress 
are, in addition to a multitude of 
other matters, to be considered and 
acted upon also by the Executive 
branch, it follows that today the Ex- 
ecutive branch is also frequently ex- 
posed, as is Congress in the matter 
of proposed legislation, to the possi- 
bility of overlooking constitutional 
objections in such proposed legisla- 
tion or in other official executive 
action. 


The weeks through which Con- 
gress and the Executive are present- 
ly passing are occupied with a mul- 
tiplicity of problems which are con- 
stantly being presented to members 
of that legislative body and to The 


President by mail, 
telegraph, 
phone, personal 
contact, radio and 
the press. The mere 
mention of certain 
of the matters 
which are thus be- 
ing brought to the 
attention of Con- 
gress suffices to dem- 
onstrate their va- 
riety and impor- 
tance. Moreover, 


tele- 


certainly many,and 
perhaps all, of the 
same matters, and 
numerous others 
of weighty signifi- 
cance and com- 
plexity, are con- 
stantly in the cate- 
gory of subjects for 
careful considera- 
tion, and in nu- 
merous instances 
official action, by 


The President. 


Magnitude and Variety of 
Executive Problems 


One of the matters which has been 
prominent in the list of those con- 
fronting both Congress and the Pres- 
ident is constituted of problems con- 
nected with the demobilization of 
our armed forces. That process has 
been paralleled by the natural de- 
sire of our boys and their families at 
home for the early return of those 
who have been members of those 
forces and has by no means been un- 
accompanied by discontent and ir- 
ritation at what many believe to be 
undue delay and injustice. On the 
other hand, competent and highly re- 
garded officials give assurance that 
there is being employed earnest and 
excellent effort toward promptness 
and equity in the performance of 
the enormous task of demobiliza- 
tion. Matters thus connected with 
this task have in great volume been 
brought to Congress and doubtless 
also to The President. Alongside of 
this huge undertaking involved in 
the disbanding of millions of armed 
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forces have been the disappointment 
and discontent, which have reached 
the ears of Congress and doubtless of 
The President, on the part of some, 
with respect to official decisions 
which have been made as to who 
shall be called upon for further serv- 
ice in our armed forces in distant 
lands. 


The question as to whether com- 
pulsory military training shall be 
instituted; consideration of whether 
or not there should be a merger of 
Army and Navy departments; the 
Pearl Harbor investigation; the mat- 
ter of disposal of great quantities of 
surplus property of the government 
of the United States; the return to 
the states of the Employment Serv- 
ices which, under emergency condi- 
tions, were transferred by the states 
to the Federal Government; employ- 
ment and reconversion; acute and 
threatening labor problems vividly 
before the public in strikes and con- 
templated strikes, in the account of 
the recent labor and management 
conference held in Washington, in 
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the suggestion recently made by The 
President that there be appointed 
fact-finding boards and that a wait- 
ing period be observed during which 
work and operations shall be carried 
on, and in various bills presented in 
Congress on the labor question; the 
shortage in housing facilities which 
has greatly irritated, inconvenienced 
and interfered with the comfort of 
large numbers of our returning vet- 
erans and many other people and 
doubtless injured or endangered the 
health of some; financial and admin- 
istrative matters, including the prob- 
lem of how there shall be provided 
the funds for governmental opera- 
tions including payment of interest 
upon, and ultimate reduction in, the 
vast existing National debt; the topic 
of budgeting our National expense 
in line with National income; and 
the problem of how to reduce the 
number of the vast army of civilian 
employees of the Executive branch 
of the Federal Government, aggre- 
gating in October of this year over 
three and a third millions of persons 

all these matters crowd, for at- 
tention and solution, upon either 
the Executive or Legislative branch 
or both. 


Great International Issues 
Press for Solution 


In addition, exceedingly impor- 


tant matters on the international 
front require study and intelligent 
action by either the Legislative or 
Executive branch or both. The for- 
eign policy of the United States in 
China, and elsewhere; what should 
be the position of this country with 
respect to the policy of Great Brit- 
ain in Palestine; the matter of a loan 
of billions of dollars to Great Brit- 
ain; the question “Shall the United 
States accept compulsory jurisdiction 
of the Court of International jus- 
tice’; important matters in South 
America; our relations with Russia; 
conditions of unrest and civil com- 
motion in various sections of the 
world; and our responsibilities with 
respect to the homeless peoples of 
Europe, confronted with impending 
danger of hunger and the approach- 
ing cold severity of winter, are among 
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the subjects of international moment 
to which prompt and decisive atten- 
tion by the Executive branch, and 
in some instances by the Legislative 
branch, of our government has 
necessarily been required. 

The development of the atomic 
bomb, which, near the conclusion of 
the armed conflict, proved to be a 
powerful and effective agency to- 
ward our victory, has brought with 
it to the Executive and Legislative 
branches of our government vital 
and urgent questions arising from 
both the overpowering realization of 
the danger to civilization which the 
new weapon has created and a sense 
of the deep responsibility which rests 
upon our nation as to the course of 
action which the United States shall 
hereafter take with respect to this 
mighty product which science, sup- 
plemented by governmental assist- 
ance, has developed. 

Thus it is that our Nation, its 
Congress and its Executive, are faced 
with a multitude of questions and 
with frequent and constantly recur- 
ring necessity for prompt decision 
and vigorous action. 

* * * 

It would be indeed surprising if 
the quantity and nature of present- 
day problems before Congress should 
not sometimes prevent that legisla- 
tive body, to quote again Mr. Jus- 
tice Bradley, ‘on a first presentation, 
from noticing objections which be- 
come developed by time and the 
practical application of the objec- 
tionable law.” Similar possibility ob- 
viously exists for the Executive to 
be so prevented. 


Diligent Watchfulness 

Is Essential to 

National Welfare 

Your attention is now directed to 
the final one of the three proposi- 
tions, to which reference was made 
in connection with the Latin words 
which were quoted by Mr. Justice 
Bradley. This third one is that 
diligent and continuous watchful- 
ness against deviations, small though 
they may be, from the course charted 
by the Constitution of the United 


States, is of utmost importance to 


the welfare of the nation. 


The importance of strict obsery- 
ance of constitutional principles by 
the respective branches of govern. 
ment is readily illustrated by the 
value of good example and _ the 
harmful influence of bad example. 
If officials, in any branch of the gov- 
ernment, practice or countenance de- 
viation from the fundamental law 
of the land, it is clear that many an 
individual citizen knowing of such 
conduct would be tempted to soothe 
his own conscience, in the violation 
by himself of other laws, by the re- 
flection that those in high authority 
treat lightly the obligations to fol- 
low, implicitly and precisely, funda- 
mental law of our nation. 

Moreover, small deviations by a 
branch of our government may easily 
be followed by increasingly larger 
deviations. Alongside a great river 
the earthen dike which if the first 
penetrating trickles of attacking wa- 
ters had been successfully withstood 
would have remained intact, may, if 
the beginnings of openings be not 
promptly resisted, be torn apart by 
flood waters and allow to occur an 
inundation of the thousands of acres 
for the protection of which it had 
been erected. If a departure from 
the pathway of the Constitution be 
from time to time made by any 
branch of the government, who can 
say at what point, if at all, when 
there occurs future temptation for 
another deviation to occur, will 
those in charge of that branch con- 
clude that deviations by it must 
cease? May not the earlier depar- 
ture from the road be used as a prec- 
edent for a subsequent and perhaps 
greater deviation? Charles Warren, 
former Assistant Attorney General 
of the United States, aptly pointed 
out that in England over a century 
and a half ago, in the dedication 
of the Letters of Junius, their au- 
thor wrote: 


Let me exhort and conjure you 
never to suffer an invasion of your 
political constitution, however minute 
the instance may appear, to pass by 
without a determined persevering re- 
sistance. One precedent creates an- 
other. They soon accumulate and 
constitute law. What yesterday was 
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fact; today is doctrine. Examples are 
supposed to justify the most danger- 
ous measures; and where they do not 
suit exactly, the defect is supplied by 


analogy. 


Gradual Deviations Bring 
Drastic Changes 


Gradual deviations from the provi- 
sions of the Constitution can readily 
result in highly important changes 
in our government. Indeed, the his- 
tory of the nation has already in- 
cluded governmental courses of ac- 
tion which have resulted in funda- 
mental departure from what was 
intended by the framers of the 
Constitution. Thus, the late James 
M. Beck, former Solicitor General of 
the United States, stated in his book 
on the Constitution of the United 
States, published in 1933 and writ- 
ten perhaps as early as 1922, 1923 or 
1924, that the sixth basic principle 
of the Constitution “seeks to prevent 
the concentration of power in any 
one man or body of men by a com- 
plex system of checks and balances”, 
but in the book he further wrote: 
The system of governmental checks 
and balances has been destroyed by 
the persistent subordination, in the 
practical workings of the Government, 
of the Legislature to the Executive. 

Joseph W. Henderson, when 
President of the American Bar As- 
sociation, in his official annual ad- 
dress delivered September 11, 1944, 
declared that 

the political order set up 
originally by our Constitution has 
been and is undergoing fundamen- 
tal change. 

Further in the same _ address 
Mr. Henderson, referring to certain 
rights originally retained expressly 
by and for the people, said 

What has become of these rights? 
The regrettable answer is that our 
form of government has undergone 
serious change and these rights have 
been seriously affected by (a) the ad- 
ministrative agencies, (b) the assump- 
tion of powers in departments of the 
National Government and (c) the 
growth of the centralized Federal 
Government. 

Later in his address, Mr. Hender- 
son said: 

In a very substantial area and in a 


very real sense, the three powers of 
Federal Government are no longer 
separate—this because of the advent 
of the administrative system. 
Speaking further he uttered these 
words: 
Thus the separation of powers, 
characteristic of and fundamental in 


our constitutional polity, has become 
seriously impaired. 


The Gradual Surrender of 
Legislative Powers 

The present President of the Amer- 
ican Bar Association, Mr. David 


A. Simmons, speaking in December 
of 1944, said that, 


. . our legislators, in their desire 
to please the Executive or on demand 
from some bloc or pressure group, 
have taken it upon themselves to give 
away a large part of the power en- 
trusted to them by our Constitution. 

It is by no means impossible that 
the legislative branch of our govern- 
ment shall, unless watchful diligence 
be constantly maintained, hereafter 
gradually surrender additional por- 
tions of its functions and thereby 
permit its power and importance to 
be greatly diminished. 


Decline in Powers of the 
British Parliament 
Great Britain today provides a strik- 
ing illustration of the extent to 
which may occur, and has in fact 
occurred, an appalling decline on 
the part of a great legislative body; 
namely, the British Parliament, of 
which Edward Everett of Massachu- 
setts, speaking on the fiftieth an- 
niversary of the Independence of 
the United States of America, said, 
“its influence has been decisive in 
breaking the charm 
monarchy”. 

On July 27, 1945, the senior 
Senator from Georgia, Mr. George, 
said in debate in the United States 
Senate: 


of absolute 


The House of Lords has almost 
disappeared from any respectable part 
in the Government of England, save 
as a court in which law may be inter- 
preted and announced. 


In a lecture delivered in*1925 at 
Harvard University by Honorable 
Robert Luce of Massachusetts, who 
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served for twenty years in Congress, 
he discussed the wane of the British 
Parliament as an initiating body. 
Referring to the time when our 
own Constitution was framed, Mr. 
Luce said: 


The next hundred years saw the 
wane of Parliament as an initiating 
body. By the middle of the nine- 
teenth century, individual members 
of the House had ceased going beyond 
calling proposals to the attention of 
the government. A generation later 
it had become the practice for the 
ministry to determine upon all the 
important legislation before Parlia- 
ment even assembled. With the pas- 
sage of still another generation, the 
process of giving to the cabinet the 
monopoly of initiation was completed. 
Now no member of a minority, no in- 
dependent member, if there be such, 
can hope for consideration of any pro- 
posal he may present. Indeed, the 
ministers have so monopolized the 
time that no member of the majority 
not in the government has more than 
a gambler’s chance of getting so much 
as an insignificant measure consid- 
ered. Not even by way of amendment 
may the private member embody his 
own ideas in legislation unless the 
Government approves or permits. Dis- 
cussion has dwindled in importance. 
Today it may be said of the English 
Cabinet that, besides being the chief 
executive and central administrative 
board of the nation, it is in effect the 
lawmaking body; .. . 


In a book on the British Consti- 
tution, published in 1941, the pref- 
ace to which is dated September 6, 
1940, Dr. W. I. Jennings, principal 
of the Ceylon University College, of 
Gray’s Inn, barrister-at-law, says: 


It must not be forgotten, though, 
that the last word as well as the first 
rests with the Government. The ma- 
jor legislation enacted by Parliament 
is the Government’s legislation. The 
foreign and imperial policy of the na- 
tion is the Government's policy. Tax- 
ation is imposed by Parliament but 
determined by the Chancellor of the 
Exchequer. The Government not only 
proposes but, through its majority, 
disposes. 


The Government Exercises 

" awers of Parliament 

In his work on Law and Orders, an 
inquiry into the nature and scope 
of delegated legislation and execu- 
tive powers in England, by Carleton 
75 
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Kemp Allen, of Lincoln's Inn, some- 
time professor of jurisprudence in 
the University of Oxford, Oxford 
secretary to the Rhodes trustees, and 
warden of Rhodes House, Oxford, 
published in London in 1945, the 
preface to which is dated November 
17, 1944, the author said, in speak- 
ing of the period between two wars, 
namely the First and Second World 
Wars: 

Throughout all these years the 
volume of delegated legislation and 
executive powers did not diminish 
and they tended, on the whole, to be- 
come increasingly arbitrary. The proc- 
ess was much accelerated by the crea- 
tion of new departments, with very 
extensive fields of action, such as the 
Ministry of Health and the Ministry 
of Transport. 


Further in his work Mr. AI- 


len says: 

It lies, then, in the realm of con- 
stitutional fiction to say that Parlia- 
ment exercises any continuous or ef- 
fective safeguards over delegated leg- 
islation, and it is not surprising to 
find Lord Hemingford (whose view 
is also that of Sir William Graham 
Harrison) saying that “the accusa- 
tion against the House of Commons 
at the present time is that it allows 
Government departments to do things 
without knowing what is being done.” 


Restriction On Bills by 
Individual Members 


On August 16, 1945, there was pre- 
sented in the House of Commons 
a motion providing, among other 
things, that during the then present 
Session there shall have effect as re- 
spects public Bills a provision that 
“no Bills other than Government Bills 
shall be introduced”. In the argu- 
ment on this motion Sir Alan Her- 
bert said “! might just as well be a 
Member of the German Reichstag 
or a stuffed exhibit in the Natural 
History Museum. If I cannot pre- 
sent my five Bills at the Table I cast 
them on the Floor, as a monument 
to this interference with Parliamen- 
tary liberty and a challenge to des- 
potic power.” The motion was nev- 
ertheless carried by a vote of over 
two to one. 

Senator George in his rema.ks on 
July 27, 1945, pointed to the House 
of Commons as “ the heart and cen- 
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ter and substance of the great Brit- 
ish Empire”, but it is of interest to 
note that he then said: 

The leader of that House is the 
Prime Minister, next in importance 
historically to the King, actually of 
first importance in all the realm 
where English jurisdiction and Eng- 
lish law live. 

Obviously, the Parliament of 
Great Britain provides an outstand- 
ing illustration of a shocking decline 
which has occurred in the power of 
a legislature on the one hand and an 
increase which has occurred, in ex- 
ecutive power, represented by the 
Prime Minister, on the other hand. 
To be sure the man who is Prime 
Minister is a member of the House 
of Commons, but obviously the vast 
power which he exercises stems from 
his executive rather than his legis- 
lative position. 


Powers of the 
American Congress 
Should Be Preserved 
It is my hope that there will never 
occur in the United States a de- 
cline in the initiative and legislative 
power of Congress to the amazing 
extent to which there has taken place 
a decline in the initiative and legis- 
lative power of Parliament in Great 
Britain. Your attention is, however, 
called to the fact that Mr. Robert Luce 
whom I have quoted and who, it has 
been stated, served for twenty years 
in Congress, after pointing out that, 
at the time he wrote in 1925, save for 
the opportunity to criticize or vote 
in opposition, the member of Parlia- 
ment not in the Cabinet is a negli- 
gible factor and that inasmuch as 
the Prime Minister necessarily domi- 
nates the Cabinet he is virtually an 
autocrat, said: 

This is the form of government 
commended to the American people 
by many academic writers as prefer- 
able to that under which we now live. 

It is to be noted that a presently 
existing joint committee, composed 
of members from both Houses of 
Congress of the United States, on 
the organization of Congress, has re- 
ceived suggestions for placing some 
limit on private member bills here, 
as distinguished from Administra- 





tion and committee bills. It is by 
no means impossible that drastic fur. 
ther decline in legislative initiative 
and power can hereafter occur in the 
Congress of the United States. 

Even the possibility of the loss, 
by our Congress of so great a part of 
its legislative initiative as the British 
Parliament has lost of the initiative 
once possessed by it, should act as 
a compelling incentive on our part 
to withstand the beginnings of fur- 
ther Toss, in America, of initiative 
by Congress. 


Deviations as to the 
Control of Atomic Energy 
in considering the importance, to 
the welfare of the nation, of co 1 
pliance with the imperative “Wit. 
stand beginnings” your attention is 
finally directed to the ease with 
which deviations can, even with the 
very best of motives, begin. Take 
the matter of atomic energy. In pub- 
lic statement made on November 15, 
1945, by the President of the United 
States, the Prime Minister of Great 
Britain and the Prime Minister of 
Canada, occurs a declaration, in sub- 
stance, that the signers think “the 
spreading of the specialized infor- 
mation regarding the practical ap- 
plication of atomic energy, before it 
is possible to devise effective, recip- 
rocal, and enforceable safeguards ac- 
ceptable to all nations,” might have 
the effect opposite to a contribution 
“to a. constructive solution of the 
problem of the atomic bomb.” Con- 
tinuing, the statement says: 

We are, however, prepared to 
share, on a reciprocal basis with oth- 
ers of the United Nations, detailed 
information concerning the practical 
industrial application of atomic en- 
ergy just as soon as effective enforce- 


able safeguards against its use for de- 
structive purposes can be devised. 


Will Approval by the 

Congress Be Obtained? 

It will be observed that the an- 
nouncement signed by the President 
and the two Prime Ministers that 
they are prepared to share, at the 
time mentioned in the announce- 
ment, detailed information concern- 
ing the practical industrial applica- 
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tion of atomic energy, is made with- 
out any statement being therein con- 
tained to the effect that the assur- 
ance of being so prepared to share 
is contingent, so far as the United 
States, on approval by our Congress. 

| have not observed any state- 
ment which declares or demonstrates 
in whom is vested the legal title to 
information concerning the practi- 
cal industrial application of atomic 
energy. It seems likely, however, 
that, with an investment of two bil- 
lion dollars having probably been 
made by the Government cf the 
United. States in the development 
and use of atomic energy, important 


to the grant so made to the Con- 
gress by said Section 3 of Ar- 
ticle IV, of authority to dispose of 
property constitutionally acquired 
by the United States, said, “The 
grant was made in broad terms, 
and the power of regulation and 
disposition was not confined to 
territory, but extended to ‘other 
property belonging to the United 
States,’ so that the power may be 
applied, as Story says, ‘to the due 
regulation of all other personal 
and real property rightfully be- 
longing to the United States.’ And 
so, he adds, ‘it has been constantly 
understood and acted upon,’ ”’ and 
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Third, the Supreme Court 
stated in that case® “That the wa- 
ter power and the electric energy 
generated at the dam” (meaning 
the Wilson Dam at the Muscle 
Shoals plant) “are susceptible 
of disposition as property be- 
longing to the United States is 
well established.” 


I assume that, notwithstanding 
the unqualified announcement of 
November 15, 1945, by The Presi- 
dent of his being prepared to share 
the detailed information therein 
mentioned at the time stated in 
the announcement, it is not his inten- 


f property rights in 
such information 
are vested in our 
Government. 


Pertinent 
Constitutional 
Provisions 
Are Recalled 


In this connection 
attention is respect- 
fully called to the 
facts that, 
First, Section 
3 of Article IV 
of the Constitu- 
tion of the Unit- 
ed States reads, 
in part, as fol- 
lows: “The Con- 
gress shall have 
Power to dispose 
of and make all 
needful Rules 
and Regulations 
respecting the 
Territory or 
other Property 
belonging to the 
United States;” 
Second, the 
Supreme Court 
of the United 
States through 
Chief Justice 
Hughes in the 
case of Ashwan- 
der v. Valley Au- 
thority? decided 
February 17, 
1936, in referring 
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John M. Slaton, and W. E. Stanley, as Assembly Delegates for 
two years. 

Voted down a favorable report on a Resolution interpreting 
the powers of the Congress to use “Armed Forces, assistance 
and facilities supplied by the United States” to maintain in- 
ternational peace and security, pursuant to commitments in 
the Charter. 

Referred to the Section of International Law for study and 
report a resolution favoring “world federation.” 


Defeated 54 to 70 an unfavorable report on, and then passed, 
a resolution in favor of the enfranchisement of citizens of the 
District of Columbia. 

Referred to the Committee on Legal Aid for study a Resolu- 
tion favoring an appropriation of Federal funds for the com- 
pensation of attorneys who defend needy persons accused 
of crime. 

Adopted a Resolution favoring “rules and standards of con- 
duct and action”, for labor and industry, “to be determined 
and adjudicated through the judicial process”. 

Adopted a Resolution favoring special consideration for re- 


turned veterans, in the designation of receivers, trustees, etc., 
by courts. ° 


Refused to adopt Resolutions unfavorable to the present 
Pearl Harbor investigation and the Nuremberg trials. 


Took various other actions, and considered other matters, 
which will be reported in the detailed account of the As- 
sembly proceedings, in the succeeding issue or issues of 
the JOURNAL. 








tion to proceed to 
share such infor- 
mation without 
prior approval of 
Congress. 


Lawyers Should 
Maintain Respect 
for the 
Constitution 


The lawyers of our 
nation are espe- 
cially qualified by 
training and expe- 
rience to act as ad- 
vocates for the 
maintenance of 
profound respect 
for, and adherence 
to, the Constitu- 
tion. The Ameri- 
can lawyer has re- 
peatedly shown 
himself to be capa- 

le of public serv- 
ice of highest qual- 
ity. Illustrations of 
the effectiveness of 
the American Bar 
Association in 
maintaining re- 
spect for our Con- 
stitution and its 
principles are easily 
at hand. 


(Continued on 
page 94) 


2. 297 U. S. 288, 33 
3. 297 U. S. 288, 33 
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Further as to the Nominations and 


Elections to the World Court 


This will supplement the report 
given in the January issue of the 
JOURNAL, as to the nominations 
which had been made by the various 
National and ad hoc groups, pre- 
paratory to the election of the fifteen 
judges of the International Court of 
Justice, under the Charter of the 
UNO and the Statute of the Court. 
A great deal that will be of interest 
and concern to American lawyers 
has taken place since my previous 
report. 

Fifty of the fifty-one members of 
the United Nations have made nom- 
inations, through their respective 
groups. Only Liberia is missing from 
the present list. Seventy-six nom- 
inations reported as having 
been made, for the fifteen places. 
There will be no other names con- 
sidered, unless such a Conference as 
is authorized by the Statute of the 
Court is called, in view of the results 
of the preliminary balloting. The 
elections by the General Assembly 
and the Security Council, in contem- 
poraneous but independent bi-cam- 
eral sessions, will take place shortly 
before the adjournment of the or- 
ganizational meetings of the UNO, 
which are taking place in London, 
England. 

Each member of the United Na- 
tions, through its group in the 
Permanent Court of Arbitration or 
its ad hoc group, was entitled to 
make not more than four nomina- 
tions, not more than two of whom 
could be its own Nationals. Only 
one citizen of a country can be 
elected to the World Court. 


are 


For human interest and as a 
“pre-view” of the world as it has be- 
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come and will be, I regard the com- 
pleted list of nominations (given 
below) as one of the most signifi- 
cant and revealing documents I have 
ever seen. 

One of the outstanding facts— 
which “‘sticks out like a sore thumb” 
or is a beacon of light and hope, ac- 
cording to the point of view and 
figure of speech which you prefer— 
is that into the making of nomina- 
tions for the world’s most august 
judicial tribunal, the human factors 
in the form of practical, personal 
and political considerations appear to 
enter largely, about the same as they 
do in the selection of judges in a city 
or county, judicial district, or State, 
or in the country as a whole. The ob- 
jective could hardly be said to have 
been solely the selection of nominees 
from among whom will be chosen 
the fifteen jurists who, from all the 
world, possess the most pre-eminent 
qualifications, prestige and experi- 
ence for the discharge of judicial 
duties of such consequence. 


The Statute Declares 
Standards 


Before commenting on the panel of 
nominees, it should be recalied that 
the Statute of the Court directs that: 
The Court shall be composed of 
a body of independent judges, elected 
regardless of their nationality from 
among persons of high moral charac- 
ter, who possess the qualifications re- 
quired in their respective countries 
for appointment to the highest judi- 
cial office, or juris-consults of rec- 
ognized competence in in‘ernational 
law. 
Article 9 of the Statute provides 
that: 


At every election, the electors shall 
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bear in mind not only that the per. 
sons to be elected should individual- 
ly possess the qualifications required, 
but also that in the body as a whole 
the representation of the main forms 
of civilization and of the principal 
legal systems of the world should be 
assured. 










Article 6 of the Statute provides 
further that: 






Before making these nominations 
each national group is recommended 
to consult its highest court of justice, 
its legal faculties and schools of law, 
and its national academies and na- 
tional sections of international acad- 
emies devoted to the study of law. 










Survey of the 
Nominations 






Many of the groups nominated their 
full quota of four, of whom two were 
usually their own Nationals; others 
offered three, two or one, sometimes 
limited to their own Nationals. 

The Soviet Union and some 
nineteen other groups nominated 
two of their own Nationals, so that 
the General Assembly and _ the 
Security Council could choose _be- 
tween them. Various other coun- 
tries, including the United States, 
nominated only one of its Nationals 
and completed their quota with 
citizens of other countries. 





















Nominations by the 

“Big Five” 

Perhaps primary interest centers in 
the nominations made by the five 
Powers having permanent represen- 
tation in the Security Council. Pre- 
sumably a citizen of each of these 
five Nations will be elected, al- 
though Article 2 of the Statute con- 
templates that the choice be made 
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of highly qualified persons “re- 
gardless of Nationality.” 

The United Kingdom’s Labor 
Government (England) nominated 
sir Arnold Duncan McNarr, for- 
merly Vice-Chancellor of the Uni- 
versity at Liverpool, the author of the 
scholarly treatise on “Legal Effects 
of War,” which was reviewed’ in 31 
4\.B.A.J. 128. Five other countries 
joined in nominating him. 
fessor J. L. Brierty of the United 
Kingdom, authoritative writer on 
international law, was also nomi- 
nated, by Ethiopia. Sir Cecil J. B. 
Hurst, a valued member of the Per- 
manent Court of International Jus- 
tice, was named by France and 
Greece, but he is understood to be 
disinclined to accept re-election. 

France nominated its distin- 
guished Professor Jules BAsDEVANT, 
who was named also by the United 
Canada, Belgium, Luxem- 
bourg, and Greece. France proposed 
a step toward what would be truly a 
World Court, by nominating Dr. 
Rafael ALTAMIRA y Crevea, of the 
Spanish Republic-in-Exile, and Dr. 
Massimo Pitorri, of Italy, who are 
the 


Pro- 


States, 


citizens of countries not in 
United Nations. 


China named Dr. Hsu Mo. Judge 


| CHENG Tien-Hsi, also of China, was 


nominated by The Netherlands. 

The Soviet 
Jerzy Stefan LaNGRop, of Poland, 
and Milovan ZoricicH, of Yugo- 
slavia; also two Nationals of the 
U.S.S.R., Professor Sergei Borisovich 
KryLov and Dr. Ivan Sergeevich 
PERETERSKY—thus offering to the elec- 
tors a choice between them. 


Union nominated 


The American group nominated 
Green H. HAckwortu, of the State 
Department, from among citizens 
of the United States, along with 
BASDEVANT of France, Car- 
raciolo PARRA-PEREZ, of Venezuela, 
who was prominent as the Chairman 
of Commission IV (as to the Court) 
in San Francisco, and Professor John 
SPIROPOULOS, of the University of 
Athens, sn Greece, who was esteemed 
as the legal adviser to the Greek 
delegation in the San Francisco 
Conference. 


Jules 


Professor Charles G. FENwicx, 


Nominations and 


Elections to the World Court 





of Bryn Mawr, Pennsylvania, well- 
known as a writer and teacher in the 
fields of political science and inter- 
national law, was nominated by 
Venezuela along with PARRA-PEREZ, 
Néstor Luis PEReEz, both of 
Venezuela. 

Canada, Argentina, Chile, Ethio- 
pia, the Dominican Republic, the 
Philippines, and Panama, nominated 
Judge Manley O. Hupsgn, who has 
been the American member of the 
Court since 1936 and has written 
many authoritative treatises concern- 
ing the Court and international law. 


and 


Other Significant 
Nominations 


Along with its nominations of 
Judge Hupson, Professor BASDEVANT, 
(France) and J. Philadelpho de 
Barros e Azevepo (Brazil) , Canada 
completed its excellent list by prof- 
fering its own John Erskine Reap, 
long the capable legal adviser of 
its Department of External Affairs. 
As no Dominion of the British 
Commonwealth has ever been rep- 
resented in the membership of the 
World Court, it has been expected 
that one judge in the new Court 
will be Dominion. 
Whether, in view of other signal 
recognitions which Canada 
received during the 
sions, Mr. READ will be chosen to 
the Court, cannot be forecast at this 
time. He has already been named 
as the rapporteur of the important 
Legal Committee of the General 
Assembly. 


chosen from a 


has 


London §ses- 


In far away New Zealand, the 
idea had evidently occurred to some 
one that in making nominations for 
high judicial office, long experience 
in judicial work is a prime qualifica- 
tion, to the extent that at least some 
members of the World Court might 
well contribute to its work that palp- 
able advantage. The most experi- 
enced jurist named by any English- 
speaking country is Sir Michael 
Myers, who was Chief Justice of 
New Zealand at the time of the San 
Francisco Conference but was retired 
for age upon his return. He was then 
the senior Chief Justice in the Brit- 
ish Dominions, and had often been 


summoned io London to serve in the 
Privy Council. During the sessions 
of the Committee of Jurists in Wash- 
ington last April and in the work of 
Commission IV (as to the World 
Court) in San Francisco during May 
and June, he commanded the affec- 
tion and respect of American lawyers 
concerned for the future of the Court 
and the Statute. 


Numerously Supported 

Nominations 

The nominee proffered by the 

largest number of countries is Isidro 

FABELA Alfaro, of Mexico, who was 

brought forward by thirteen coun- 
tries, all in this hemisphere. 

Carlos Lozano y Lozano, of Co- 
lombia, was nominated by eight 
countries. Dr. Charles pe VissCcHER, 
of Belgium, was named by seven 
countries, as was Judge Hupson of 
the United States. Azevepo, of Brazil, 
BASDEVANT, of France, McNair, of 
Britain, and Alejandro ALvarez, of 
Chile, have. six sponsors for their 
nomination. 

The full list of nominees, accord- 
ing to the information obtainable 
up to the time of going to press, is 
as follows: 


Nominees for the International 
Court of Justice 
Nominating Nominee 
Group 
Argentina......Charles Der 
(Belgian) 
Manley O. Hupson 
(United States) 
Sir Arnold Duncan Mc- 
Nair (British) 
Luis .A. PopEestA Costa 
(Argentine) 
Kenneth Hamilton 
BAILEY (Australian) 
J. Gustavo GUERRERO 
(Salvadoran) 
Helge Kiagstap (Nor- 
wegian) 
Sir Arnold Duncan 
McNair (British) 
Jules BAsDEVANT 
(French) 
Charles De 
(Belgian) 
Sir Arnold Duncan 
McNair (British) 
Jan Hendrik Willem 
Verzijt (Netherland- 
er) 
Isidro Faseta Alfaro 
(Mexican) 


VISSCHER 


Australia 


Belgium 


VISSCHER 


Bolivia 
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Byelorussia. ... 















































Caomada..... 

































































Chile.... 
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Colombia...... 







































































Costa Rica..... 
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Czechoslovakia. 
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Carlos Lozano y 
Lozano (Colombian) 

Julio SALMON 
(Bolivian) 

José Macedonio 
Ureauiwi (Bolivian) 
Hildebrando Pompeu 
Pinto AccioL_y (Bra- 

zilian) 
Alejandro ALVAREZ 
(Chilean) 


José Philadelpho de 
Barros e AZEVEDO 
(Brazilian) 


Carlos Lozano y 

Lozano (Colombian) 
Mihailo KONSTANTINO- 
vicH (Yugoslav) 


Nikolai Nikolaievich 
POLYANSKY  (Byelo- 
russian) 


..J. Philadelpho de Bar- 


ros e AZEVEDO 
zilian) 
Jules BaAspEVANT 
(French) 
Manley O. Hupson 
(United States) 
John Erskine READ 
(Canadian) 


-Alejandro ALVAREZ 
(Chilean) 

José Philadelpho de 
Barros e AZEVEDO 
(Brazilian) 

Isidro FABELA 
(Mexican) 

Manley O. Hupson 
(United States) 


Hsu Mo (Chinese) 


ALVAREZ 


(Bra- 


Alfaro 


Alejandro 
(Chilean) 

Carlos Lozano y 
Lozano (Colombian) 


Isidro FaseLra Alfaro 
(Mexican) 

Francisco José URRuTIA 
(Colombian) 

Luis ANDERSON (Costa 
Rican) 

Octavio BEECHE (Costa 
Rican) 

Isidro Fasera Alfaro 
(Mexican) 


Carlos Lozano y 
Lozano (Colombian) 


.Antonio Sanchez 


BUSTAMANTE y Sirvén 


(Cuban) 

Isidro Faseta Alfaro 
(Mexican) 

J. Gustavo GUERRERO 


(Salvadoran) 
Cosme de la TorrigNnTF 
y Peraza (Cuban) 

Viadimir FAJNor 
(Czechoslovak) 
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Denmark. ..... 


Dominican 
Republic. ... 


Bomatior: .. «2 


Court 


Mihailo KONSTANTINO- 
vicH (Yugoslav) 
Jan Kremar (Czecho 

slovak) 
Helge Ktarstap (Nor- 
wegian) 


Isidro FaseLa Alfaro 
(Mexican) 

Manley O. Hupson 
(United States) 

Alvaro Arturo 
LocroNo y Cohen 
(Dominican) 

Manuel de Jesus 
TRONCOSO DE LA 
Concna (Dominican) 

Alejandro ALVAREZ 
(Chilean) 

Alfredo BAGUERIZO 
Moreno (Ecuadoran) 

Isidro Faseta Alfaro 
(Mexican) 

José Luis TamMayo 
(Ecuadoran) 

Abdel Hamid Bapawi 
Pasha (Egyptian) 
Youssef SuLciFaR Pasha 

(Egyptian) 


El Salvador... ./ Antonio Sanchez 


Ethiopia. .. 


Greece........ 


Guatemala..... 


BUSTAMANTE y Sirvén 
(Cuban) 

Miguel CRUCHAGA y 
Tocornal (Chilean) 

Eduardo Dirz DE 
MeEpINA (Bolivian) 

José Gustavo 
GUERRERO (Sal- 
vadoran) 

J. L. Brierty (United 
Kingdom) 

Manley O. Hupson 
(United States) 

Charles De VisscHER 
(Belgian) 
Rafael ALTAMIRA y 
Crevea (Spanish) 
Massimo PiLotTi 
(Italian) 

Jules BAspEVANT 
(French) 

Sir Cecil J. B. 
(British) 

Jules BAsDEVANT 
(French) 

Sir Cecil J. B. Hurst 
(British) 

George MARIDAKIS 
(Greek) 


Luis ANDERSON 
Rican) 

José Gustavo GUERRERO 
(Salvadoran) 

Carlos Lozano y 
Lozano (Colombian) 

Alejandro ALVAREZ 

(Chilean) 


Hurst 


(Costa 


te 


Honduras. . . 
7 


TE akc 3. 


SU ics bevels 


Lebanon.... 


Luxembourg... 


MMexic®. .«)..4 


Netherlands. 


New Zealand.. 


Nicaragua... 





...José Philadelpho de 
Barros e AZEVEDO 
(Brazilian) 

Victor CauvIn (Haitian) 
Isidro FABELA Alfaro 
(Mexican) 
Abel Nicholas 
(Haitian) 


LEGER 


...Luis ANDERSON (Costa 
Rican) 
Antonio Sanchez 
BUSTAMANTE y Sirvén 


(Cuban) 
Julian R. CAcEREs 
(Honduran) 
Julian Lopez Pineda 
(Honduran) 
...Mohammed ZAFRULLAH 


Khan (India) 

..-Mostafa ApLE (Iranian) 

Ahmad Matine-Dar-’ 
TARY (Iranian) 

Hamid Bapawi 

Pasha (Egyptian) 
Nasrat Al-Farsy ([raqi) 
Alsu Walpy (Iraqi) 
Faris al-KHOURI 

(Syrian) 

... José Philadelpho de 
Barros e AZEVEDO 
(Brazilian) 

Abdel Hamid Bapawi 

Pasha (Egyptian) 
Choucri CARDAHI 

(Lebanese) 


Jules BAsDEVANT. 
(French) 

Charles De 
(Belgian) 

Jan Hendrik Willem 
Verzijit (Nether- 
lander) 


VISSCHER 


..Isidro FABELA 
(Mexican) 


Alfaro 


.. Cuenc Tien-Hsi 
(Chinese) 

Helge KLAzsTAD 
(Norwegian) 

Jan Hendrik Willem 
Verziju (Nether- 
lander) 

Charles De 
(Belgian) 

Helge KLAEsTAD 
(Norwegian) 

Sir Michael Myers 
(New Zealander) 
Charles De VisscHER 

(Belgian) 

Sir Arnold Duncan Mc- 
Nair (British) 

.. Isidro Faseta Alfaro 

(Mexican) 
José Gustavo GUERRERO 
(Salvadoran) 


VISSCHER 


(Continued on page 114) 
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The International Court of Juste 
and the Codification of 


International Law 


At a time when the world is trying 
to readjust itself in the aftermath of 
devastation and dislocation of the 
Second World War and is endeavor- 
ing desperately to make certain that 
a third and more terrible world war 
does not come to pass, it is appro- 
priate for us, as lawyers, to consider 
in a general way the international 
judicial process. For that process 
will have a substantial part to play 
in the effort to secure for mankind 
the blessings of peace. 

Any judicial system presupposes 
three basic requirements: (1) The 
existence of a court; (2) The bring- 
ing of justiciable disputes before the 
court; and (3) A body of law which 
the court can apply. 


I 


The international 

Court of Justice 

A basis has been laid for a new 
World Court. The American Bar As- 
sociation, the Section of that Associa- 
on International and Com- 
parative Law, state and local bar 
associations of this country, and the 
bar associations in Canada have 
played an important rdéle in the ac- 
complishment of this task. As you 
know, members of the bar and bench, 
here and in Canada, devoted. hour 
upon hour of their time, in meet- 
ings and otherwise, to the study and 
the making of recommendations 


tion 





From an address in Cincinnati, Ohio on 
December 19, 1945, under the auspices of 
the Section of International and Compara- 
tive Law. 





with respect to the pattern of the 
future International Court. I think 
that it is fitting to mention especial- 
ly Mr. Simmons, the distinguished 
President of the American Bar Asso- 
ciation and a Consultant to the 
Delegation of the United States at 
the San Francisco Conference; Mr. 
Carroll and Mr. Tappan Gregory, As- 
sociate Consultants, and Judge Ran- 
som, Chairman of the Association’s 
Committee on Proposals for the Or- 
ganization of the Nations for Peace, 
Justice and Law, and Adviser at San 
Francisco to Judge Manley O. Hud- 
son, representative of the Permanent 
Court of International Justice at 
San Francisco. All of these men 
gave unsparingly of their time and 
energy, first, in acquainting their 
fellow lawyers and the people at 
large with the need for, and the pur- 
poses to be served by, an Interna- 
tional Court and, second, in consult- 
ing with and advising the American 
Delegation at the San Francisco Con- 
ference, and, in the case of Judge 
Hudson, in contributing to the work 
of Commission IV at the Conference. 


The New Statute 
Contains Improvements 


The new Statute for the Court of 
International Justice is an accom- 
plished fact. It follows closely the 
Statute of the Permanent Court of 
International Justice established 
some twenty-five years ago but 
contains certain improvements sug- 
gested by experience, notably among 
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which are: (1) That relating to the 
election of the judges, and (2) 
That concerning amendment of the 
Statute. 

Under the Statute the 
terms of all judges expired at the 
end of each nine years, making neces- 
sary the periodic election of a com- 


earlier 


pletely new bench. The new Statute, 
which likewise provides a nine-year 
period for the judges, stipulates that 
of the fifteen judges chosen at the 
first election, five shall hold office 
for three years and five for six years. 
Their successors will, of course, be 
chosen for full nine-year terms. By 
this process there will be on the 
Court at all times a two-thirds mem- 
bership of experienced judges fa- 
miliar with pending cases. In addi- 
tion, the new Statute contains a 
provision for amendment, thus fil- 
ling an hiatus that existed with 
respect to the old Statute. The proce- 
dure is the same as is provided by the 
Charter for its amendment. 


Reasons for What Is 
Technically a New Court 


It was thought proper, for various 
reasons, to create a new Court in- 
stead of continuing the old one. 
Chief among these reasons was the 
fact that since the Permanent Court 
of International Justice was a crea- 
ture of the League of Nations, and 
since there was being created a new 
international organization to replace 
the Leagee, a new Court would be 
more consonant with this fresh start. 
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into ac- 
fact that seventeen na- 
tions—including enemy Powers— 
parties to the Protocol of Signature 
of the Statute of the Permanent 
Court of International Justice, were 
not represented at San Francisco, and 
consequently a continuation of the 
existing Court as an organ of the 
United Nations would have given 
rise to problems of a political charac- 
ter which it was desired to avoid. But 
a very great measure of continuity 
of the structure and traditions of the 
Permanent Court of International 
Justice has been preserved. 


There was also taken 
count the 


The Court Will 
Soon Be Ready and 
Should Be Used 


National nominating groups in the 
various countries, members of the 
United Nations, are now making 
nominations the election of 
judges. Authority is conferred upon 
these groups instead of their govern- 
ments, in order to remove the nomi- 
nations as far as possible from the 
realm of political considerations. 
Soon the elections will be made by 
the General Assembly and_ the 
Security Council of the United Na- 
tions, and the Court will be 
augurated. It will then be ready 
to do its part as one of the principal 
organs of the United Nations, to 
help “bring about by peaceful 
means, and in conformity with the 
principles of justice and interna- 
tional law, adjustment or settlement 
of international disputes or situa- 
tions which might lead to a breach 
of the peace.” 

Now we know that the mere ex- 
istence of a court does not of itself 
solve any problems; it must be used. 
If the International Court of Justice 
is to be of maximum usefulness, the 
member States must come forward in 
good will and submit to it all inter- 
national disputes of a justiciable 
nature which can not be resolved by 
the parties; and they should do this 
with promptness. 

The jurisdiction of the Court is of 
two kinds: (1) It may decide cases, 
and (2) It may give advisory opinions. 
The General Assembly and _ the 


for 
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Security Council are specifically 
authorized by Article 96 of the 
Charter to request advisory opinions 
on legal questions. The same Article 
provides that other organs of the 
United Nations, and _ specialized 
agencies which may be so author- 
ized by the General Assembly, may 
request advisory opinions on legal 
questions arising within the scope 
of their activities. 

In the field of adjudications, the 
jurisdiction of the Court comprises 
all cases that the parties refer to it. 
It does not have compulsory jurisdic- 
tion except as such jurisdiction has 
been or shall be recognized by the 
states under Article 36 of the Stat- 
ute. By the fifth paragraph of that 
Article, Declarations made under 
Article 36 of the Statute of the Per- 
manent Court of International Jus- 
tice and which are still in force are 
to be deemed, as between the parties 
to such Declarations, as acceptances 
of the compulsory jurisdiction of the 
new International Court of Justice. 
This latter provision will give the 
Court compulsory jurisdiction at the 
outset as to some twenty states. The 
San Francisco Conference unani- 
mously approved a recommendation 
that all members of the Organization 
make as soon as possible Declarations 
under Article 36 of the new Statute, 
recognizing the obligatory jurisdic- 
tion of the Court. 


The Law To Be Applied 
by the Court 


We now come to a consideration of 
the third major requisite of the in- 
ternational judicial system—the body 
of law that the Court is to apply. 
Article 38 of the Statute provides 
that the Court, in deciding in ac- 
cordance with international law, 
such disputes as are submitted to it, 
shall apply: (a) International con- 
ventions, whether general or parti- 
cular, establishing rules expressly 
recognized by the contesting states; 
(b) International custom, as_ evi- 
dence of a general practice accepted 
as law, (c) The general principles of 
law recognized by civilized nations; 
and (d) Judicial decisions and the 
teachings of the most highly qualified 





publicists of the various nations, as 
subsidiary means for the determina. 
tion of rules of law. Finally, the 
Court may decide cases ex aequo ej 
bono, if the parties so agree. Some 
general observations on these points 
may be in order. 


Conventions asa 

Part of Law 

In applying a convention, the Court 
will look to the instrument itself to 
determine what the parties have 
agreed upon, and will undertake to 
interpret and apply it to the par- 
ticular case. The convention may 
restate international law on a _par- 
ticular topic or it may lay down a 
special rule to be applied as between 
the parties. For example, if states 
agree by a convention that diplo 
matic officers should be entitled to 
certain privileges and immunities— 
as was done in the Habana Conven- 
tion of 1928—they are bound by the 
agreement. is 

To the extent that such a con- 
vention is declaratory* of interna- 
tional law, states, even though with- 
drawing from the convention, would 
of course still be bound to accord 
such privileges and immunities to 
diplomatic officers; but they would 
not be bound, after withdrawal, by 
provisions giving greater rights than 
those prescribed by international 
law. 

On the other hand, when in the 
absence of a convention the Court 
undertakes to apply international 
custom as evidence of a general prac- 
tice accepted as law, it enters a more 
difficult field—a field where it is 
necessary to proceed with caution. 


‘Subsidiary Means”’ of 
Determining Rules of Law 

Decisions of courts and the teach- 
ings of “the most highly qualified 
publicists” of the various nations 
are referred to in the Statute as “‘sub- 
sidiary means for the determination 
of rules of law.” The 1920 Statute of 
the Permanent Court of Interna- 
tional Justice contains a like provi- 
sion. Judge Hudson states in his re- 
cent (1943) book on The Permanent 
Court of International Justice, that: 
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“No treatise or doctrinal writing has 
been cited by the Court.” He adds, 
however, that: “Individual judges 
have not been so restrained in their 
references to the teachings of pub- 
licists; they have not hesitated to cite 
living authors, and even the pub- 
lished works of members of the 
Court itself.” 


II 


The Development of 
International Law 


In considering the body of law to be 
applied by the Court, one comes.in- 
evitably to the question of what 
methods exist for the clarification 
and development of international 
law. The question is especially time- 
ly at this moment, in view of the 
provision in Article 13 of the Charter 
of the United Nations that “The 
General Assembly shall initiate 
studies and make recommendations 
for the purpose of . . . encouraging 
the progressive development of in- 
ternational law and its codification.” 

Continuing development of the 
law to make it more clear and cer- 
tain and to adapt it to changing 
conditions of life is necessary in any 
judicial system. ‘The accomplish- 
ment of this task is contributed to 
in various ways, including legisla- 
tion, judicial decisions, rulings of 
administrative agencies, growth of 
commercial practices, writings of ex- 
perts, and group-study projects, of- 
ficial and unofficial. The process 
called “codification” embodies sev- 
eral of these activities and may draw 
upon all of them. 


The "Codification" 
of Law 


The “codification” of law involves 
three basic processes: (1) The group- 
ing together of the rules dealing with 
a given subject of law in an orderly 
and logical manner; (2) An attempt 
to correct defects in those rules, that 
is, the filling of omissions, the elimi- 
nation of archaisms, and, in general, 
the modification of the rules to take 
into account changes in conditions 
and policies; and (3) The enactment 
of the new set of rules into binding 


‘law by some agency having the power 


to do this act. 

It is true, however, that “codifica- 
tion” is sometimes used in a more 
limited sense to refer merely to the 
systematization of rules, or the 
systematization and modification of 
rules, without regard to the essential 
element of their being put into effect. 

I am certain that most of us have 
had some personal experience with 
the process of “codification”, in 
either the domestic or the interna- 
tional field, and that we appreciate 
the difficulties in the way of achiev- 
ing a useful code as well as the ad- 
vantages that result from such an 
achievement. 


The Codification" of Public 
International Law 


The sense in which we are here 


thinking of “codification” and some 
of the difficulties which inhere in the 
undertaking, were aptly stated by 
Charles Evans Hughes, in an address 
as President of the American Society 
of International Law in 1925, in 
which, in speaking of the “codifica- 
tion” of public international law, he 
stated: 


. . . We are thinking both of the 
restatement of the existing law and of 
the process of international legisla- 
tion; that is, of reinvigorating the old 
law by fresh declaration azd of ob- 
taining the formulation of principles 
and rules which will settle o}d juristic 
controversies and also meet the de- 
mands of new conditions. . . . 


We can be under no misapprehen- 
sjon as to the conditions in which this 
task is to be accomplished. The con- 
sent of nations must be had and this 
must be obtained from governments 
faced with political exigencies 
the development of international law 
through codification cannot be had 
without the favorable action of foreign 
offices and national legislatures, and 
our problem is how to stimulate ef- 
fective cooperative endeavor, how to 
assure both deliberation and purpose. 
And it must always be borne in mind 
by our lay friends, who are intent 
upon the immediate perfecting and 
declaring of international law, even 
in the most extreme applications 
which their paper programs demand, 
that it is agreement we are seeking on 
the part of states which according to 
our fundamental postulate we must 
recognize as independent and equal 


before the law; the general accord, if 
not absolute unanimity, which must 
characterize the recognition or as- 
sumption of international obligations. 
(Proceedings, Amer. Soc. of Int. Law, 
1925, pages 1, 6-7.) 


Efforts to ‘‘Codify’’ 
May Do Harm 


In the past there has been a tend- 
ency to underestimate the difficul- 
ties of codification and to exaggerate 
the advantages that may result from 
it. There has been a rather general 
disregard of the fact that in some 
instances the most sincere efforts to 
codify international law may do 
more harm than good, although this 
possibility has been touched upon 
by several scholars, including John 
Bassett Moore, Noel-Baker, and J. L. 
Brierly. 

The facets of the task of codi- 
fying international law are demon- 
strated in the history of the Hague 
Conference of 1930: The selection of 
a subject or subjects, the extent of 
the preparation in the international 
sphere and by national groups, the 
organization of the conference, the 
conflicts of interest between different 
participating states, the harmonizing 
of conflicting concepts in the inter- 
national field carried over from dif- 
ferences in the several systems of 
domestic jurisprudence and varying 
political interests, and barriers of 
one kind or another. 


The 1930 Hague 
Conference for 
“Codification” 


The preparatory work for this Con- 
ference extended over a period of 
approximately six years. It 
begun in September of 1924, when 
the Assembly of the League of Na- 
tions requested the Council to create 
a committee on codification. The 
Committee of Experts for the Pro- 
gressive Codification of International 
Law, created by the Council, selected 
eleven subjects for investigation, of 
which seven were reported to the 
Council as “ripe for codification.” 

The Council transmitted this 
report ‘to- the Assembly, which in 
1927 decided to submit three sub- 
jects, namely, Nationality, Territori- 
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al Waters, and the Responsibility of 
States for Damage done in their Ter- 
ritory to the Person or Property of 
Foreigners, to a first Conference on 
Codification. The Council created a 
Preparatory Committee for the Codi- 
fication Conference, and question- 
naires on the three subjects were 
circulated among the governments. 
From the replies by thirty govern- 
ments to the points stated in the 
questionnaires, bases of discussion 
These bases 
submitted to the Conference as- 
sembled in March, 1930, at The 
Hague, as a starting point for its 
deliberations. In 


were prepared. were 


addition to the 
painstaking preparation, there was 
on hand at the Conference an ex- 
cellent staff of more than eighty 
people from the Secretariat of the 
League, well-trained in the me- 
chanics of international conferences. 
The three subjects were submitted 
to three separate Committees, which 
in turn had their sub-committees 
and drafting committees, so that in 
effect three conferences were going 
on simultaneously. 

Meanwhile, the Re- 
search in International Law, func- 
tioning under the auspices of the 


Harvard Law School and composed 


Harvard 


of people from various parts of the 
country interested in international 
law, had prepared draft conventions 
on these same three subjects with 
copious comment. These were made 
available to the Conference at The 
Hague. 


Conference Had But 
Little Success 


Despite the groundwork thus laid 


through efforts, 
and the facilities that were available, 


these preparatory 
the Conference was attended with 
Its fruits consisted 
of a Convention on Certain Ques- 
tions Relating to the Conflict of Na- 
tionality Laws and three Protocols 
relating to the subject of Nationali- 
ty. It is generally admitted that na- 
tionality is not governed by inter- 
national law but rather by municipal 
law; hence, there was little more 
than a scratching of the surface in 
the international law field. 


but little success. 


&4 American Bar Association Journal 


It is not difficult to understand 
why it was not possible to come to 
an agreement on the subject of the 
Responsibility of States. There is 
perhaps no subject of international 
law so constantly and so actively 
before the nations, nor one which 
so vitally affects them and their na- 
tionals. It is the underlying principle 
upon which every international 
is advanced and decided. It 
was no small undertaking, therefore, 
for the representatives of some forty 
states to endeavor to secure, in the 
short period of a month during 
which the Conference sat, substantial 
agreement in a field of law so basic 
and so difficult. 

On subjects such as denial of 
justice, the question as to whether 
foreigners are entitled, as one 
delegate put it, “to a special status 
under international law” or are en- 
titled to no better treatment than 
that accorded to nationals of the 
country, the extent to which states 
are liable for acts of their agents; 
the question of due diligence in 
preventing or punishing acts of 
private individuals, etc., it was early 
apparent that there was wide diver- 
gence of view. The so-called majority 
group of delegates favored a broader 
degree of responsibility than did the 
minority group. But the minority 
group was sufficiently strong to 
prevent agreement. Although a con- 
vention embodying a partial list of 
ten articles, which were supported 
by a majority—and some of them by 
a much larger number of delegates 
—was drawn up, it soon became 
evident that the convention would 
not command the required two- 
thirds vote. 


claim 


International Law as to 
Territorial Waters 


International law with respect to 
Territorial Waters was not well- 
settled. The views of the various 
States differed as to the extent of the 
marginal-sea belt, the extent and 
nature of jurisdiction over an addi- 
tional area of contiguous waters, and 
other questions. In addition there 
was, on the one hand, no pressing 


need for fixing the rules with-respect 
to these matters at that time; and 
there was, on the other hand, reason 
to believe that the full significance of 
contiguous waters for nations bor- 
dering the sea was as yet unrealized, 
Under the circumstances the subject 
of Territorial Waters did not lend 
itself to codification in 1930. 


The 1930 Results 
Not Discouraging 


But one should not be too greatly 
discouraged by the modest results of 
the 1930 Hague Conference. I believe 
that we have learned some valuable 
lessons from that Conference that 
will make likely a greater degree of 
success in future undertakings of 
the sort. 

Other efforts, official and unof- 
ficial, with varying degrees of success, 
have been made over a long period 
of years. A brief reference to some 
of them may be useful at this time. 

During the first two years of our 
Civil War, conflicting decisions and 
rulings on questions of the laws of 
warfare were of common occurrence 
in different armies and at times in 
the same theatre of operations. The 
Secretary of War, seeing the need 
for remedying the situation, called 
upon Dr. Francis Lieber, an eminent 
jurist, to prepare a code of instruc- 
tions for the government of Armies 
of the United States in the field. Such 
a code was prepared by Dr. Lieber 
and, as revised by a Board of Army 
Officers and approved by President 
Lincoln, was published in 1863, by 
the War Department as General Or- 
ders No. 100. It covered such subjects 
as Martial Law, Military Necessity, 
Retaliation, Public and Private Prop- 
erty of the Enemy, Wanton Violence, 
Deserters, Prisoners of War, Hos- 
tages, Booty, Spies, Exchange of Pris- 
oners, Flags of Truce, Armistice, 
Capitulation, etc. 

This code attracted widespread 
interest in Europe, and was greatly 
relied upon by the Committee on 
Codification at the Conference held 
at Brussels in 1874 to consider the 
general question of the conduct of 
war. While the Declaration of Brus- 
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sels was never ratified, it formed the 
basis of the Regulations annexed to 
the Convention on Laws and Cus- 
toms of War on Land, concluded at 
the first Hague Peace Conference in 
1899 and revised at the second Hague 
Conference in 1907. 


Progress Through 
Conventions and 
Declarations 


| here was also signed at The Hague 
in 1899 a Convention for the Pacific 
Settlement of International Disputes, 
which comprised a code on good of- 
fices, mediation and arbitration. This 
Convention, also revised at the sec- 
Hague Peace Conference in 
1907, contained provision for a Per- 
manent Court of Arbitration, and 
marked an advanced step in the set- 
tlement of international disputes by 
peaceful means. 

Other conventions and declara- 
tions were signed at The Hague in 
1899 and 1907, as, for example, those 
Relative to the Opening of Hostili- 
ties, the Status of Enemy Merchant- 
Ships at the Outbreak of Hostilities, 
the Conversion of Merchant-Ships 
into War-Ships, the Laying of Auto- 
matic Submarine Contact Mines, the 
Bombardment by Naval Forces in 
Time of War, the Adaptation to Na- 
val War of the Principles of the 
Geneva Convention of 1906, the 
Right of Capture in Naval War, the 
Rights and Duties of Neutral Pow- 
ers and Persons in War on Land, the 
Rights and Duties of Neutral Pow- 
ers in Naval War, and the Establish- 
ment of an International Prize Court. 


ond 


International Prize 
Court Proposed 


lhe administration of prize law has 
been largely confined to the domes- 
tic field; that is to say, prizes cap- 
tured in time of war are brought 
before and passed upon by national 
courts sitting as prize courts. These 
courts are supposed to administer 
international law but are frequently 
hedged about by domestic enact- 
ments and regulations. Their de- 
cisions have lacked uniformity and 
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have not always reflected the same 
line of judicial approach, nor have 
they always reflected the same degree 
of recognition and respect for inter- 
national law regarding capture and 
condemnation of prizes. The captor 
is, in effect, both judge and party in 
interest. This frequently gives rise 
to contentious diplomatic exchanges 
when neutral property is concerned. 
It was with a view to remedying this 
situation that the last-meniioned Con- 
vention was prepared at The Hague. 

It had for its purpose the “Estab- 
lishment of an International Prize 
Court” with authority to act as a 
court of appeal. Although the Con- 
vention was signed by the United 
States Delegation, this Government 
later objected to allowing such a 
court to review decisions of our na- 
tional courts. It was willing, how- 
ever, to have the international court 
try such cases de novo, awarding 
compensation in appropriate cases, 
and a formula to this effect was 
agreed upon at the London Confer- 
ence in 1909. 


Article 7 of the International 
Prize Court Convention, just refer- 
red to, provided that in the absence 
of a treaty between the parties on 
the subject, the Court should be gov- 
erned by international law, and that 
“If no generally recognized rule ex- 
ists, the Court shall give judgment in 
accordance with the general princi- 
ples of justice and equity.” In Febru- 
ary of 1908, the British Government 
—which had proposed the Article at 
The Hague—invited the Powers to 
meet in London for the purpose of 
reaching an agreement on the gen- 
erally recognized principles of inter- 
national law in the sense of Article 7. 


The Declaration 
of London 


There emerged from the Conference, 
held in the latter part of 1908 and 
the early part of 1909, a Declaration 
concerning the Laws of Naval War, 
known as the Declaration of London. 
It dealt with such questions as Block- 
ade, Contraband, Unneutral Service, 
Destruction of Neutral Prizes, Trans- 
fer of Vessels to Neutral Flags, En- 





emy Character, Convoy, and Resist- 
ance to Search. 

The Declaration did not reflect 
in toto the views of all or any of the 
nations participating in the Confer- 
ence. In many respects it represented 
compromises on varying points, but 
by and large it was a commendable 
effort to codify the law in this im- 
portant field. The Senate of the 
United States gave its advice and 
consent to ratification, but the Dec- 
laration was never ratified by any 
state. Efforts were made during the 
first World War to apply its pro- 
visions by common understanding 
but with little success. 


Other Efforts in 
Codification 


The American Republics have been 
very active in the endeavor to codify 
international law. For example, at 
the Sixth International Conference 
of American Stafes held at Habana 
in 1928, an effort was made to codify 
a number of subjects. Preliminary 
work had been done by a Commis- 
sion of Jurists meeting in Rio de 
Janeiro, which presented twelve draft 
The agreed 
upon drafts relating to the Status of 
Aliens, Asylum, the Rights and Du- 
ties of States in the Event of Civil 
Strife, Commercial Aviation, Consu- 
lar Agents, Diplomatic Officers, Copy- 
right, Maritime Neutrality, Private 
Internationai Law, and Treaties. 

A highly encouraging factor in 
the development of international 


projects. Conference 


law, and particularly in its codifica- 
tion, has been the work done on a 
voluntary basis by individuals and 
private organizations. Today’s meet- 
ing is a token of the interest displayed 
in this subject by the American prac- 
ticing lawyer. The Institute of Inter- 
national Law, the International Law 
Association, the American Society of 
International Law, the Carnegie En- 
dowment for International Peace, the 
Harvard Research Group, as well as 
the Section on International and 
Comparative Law—and there are oth- 
ers —are private associations that 
have made a significant contribution 
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to the codification of international go a long way toward an authori- 


law. 


Problems Remaining _ by it. 


The various efforts that have been 
made looking to the statement of 


international law 


not heretofore cov- 
ered will need to 
be considered. It 
must be remem- 
bered, however, 
that codification in 
this field is by no 
means simple. In- 
ternational law de- 
velops slowly. States 
do not change over- 
night from methods 
and principles to 
which they have be- 
come accustomed. 
They, no less thar 
individuals, are apt 
to be skeptical of 
new rules, the ne- 
cessity for which 
may not be readily 
apparent. 

It is necessary, 
in considering codi- 
fication, to keep 
ever in mind the 
realistic and _ prac- 
tical approach. A 
program that is too 
ambitious in its in- 
ception may prove 
disappointing. On 
the other hand, a 
carefully planned 
program which 
would have for its 
purpose progressive 
codification on 
well-chosen subjects 
would present pros- 
pects of success. 


Implementation 
by Decisions 

of Court 

The decisions of the 
International Court 
of Justice should 


86 


tative statement of rules of interna- 
tional law involved in cases decided 


Every judge, whatever the Court, is 


will it or not, they mold the law. The 


international field is no exception, 


Wisdom Needed In 
Developing International Law 


Nor will codes of international law 
faced with the problem of applying on all the major phases solve the dif. 
in conventional the law understandingly. Judges inter- 
form constitute a beginning. Conven- 
tions heretofore agreed upon will 
need to be reexamined, and subjects 


ficulty entirely. There will still be 
pret the law, written or unwritten, as gaps in the law. Agreements cannot 
new situations arise. Whether they possibly embody provisions with the 
minutiae which one might desire. 








The House of Delegates at Sesstons 
in Cincinnati December I7-20: 


Authorized the creation of a Section of Administrative Law, 
the present Special Committee to be continued until it 
finishes its legislative program. 

Authorized the creation of a Section of Labor Law, a Standing 
Committee on Employment and Social Security to be re- 
tained. 


Authorized a test to see whether sufficient interest would 


warrant creating a Section of Aeronautical Law. 

Declined to create a Section on Legal Aid Work, but voted 
financial support for a comprehensive program. 

Approved and urged the enactment of the McCarran-Sumners 
Administrative Procedure Act (S. 7 as revised; H. R. 4941), 
as “a forward step in improving the administration of 
justice”. 

Adopted comprehensive Resolutions recommended by the 
Committee on International Organization for Peace and 
Law (see 32 A.B.A.J. 9-11, 13-16). 

Approved numerous recommendations from the Section of 
Taxation and the Section of Patent Law. 

Provisionally approved the University of Puerto Rico College 
of Law as conforming to Association standards. 

Approved and recommended H. R. 3129 as clarifying H. R. 
1502 as to amendments of the Securities and Exchange Act 
of 1934 as to municipal securities. 

Concurred in its adoption of various Resolutions originating 
in and passed by the Assembly. 

Directed a full investigation into the practicability and desir- 
ability of the establishment and issuance of a “weekly news 
magazine or newspaper”, by the Association to be “‘inte- 
grated with the JOURNAL”. 

Asked its Rules and Calendar Committee to draft and pro- 
pose a “uniform reviewing procedure”, as to decisions and 
acts of Association Sections and Committees which affect 
individuals. 

Transacted a great deal of other business which will be nar- 
rated in the detailed reports to appear in subsequent issues 
of the JOURNAL. 
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There will yet arise 
the great multitude 
of new situations to 
be passed upon 
which were not en- 
visioned in the 
codes. Wisdom in 
the interpretation 
and application of 
any law is always 
needed. Practice 
and custom, agree- 
ments and writings 
have not covered all 
aspects of the law of 
nations with an 
equal degree of cer- 
tainty. We must an- 
ticipate a growing 
and ever-develop- 
ing international 
law. The nations 
have an opportuni- 
ty to frame codes 
which can be wisely 
developed to fit the 
needs as they un- 
fold. 

It must not be 
thought that a code 
may be written 
which will fill all 
needs for all time 
to come. Nor can it 
be expected that a 
comprehensive code 
can readily be pre- 
pared which will 
be acceptable to all 
nations as their 
guiding star. A good 
beginning has been 
made despite the 
difficulties. We 
should not be de- 
terred from carry- 
ing the work for- 
ward. 
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Lessons of Recent Fistory Pot the 
Way to Peace and Law 


It is without effort that one can re- 
call today the scenes, the demonstra- 
tions of joy, which followed the an- 
nouncement of the capitulation of 
Germany. When, in turn, Japan 
lay humiliated and conquered, a still 
more frenzied feeling of deliverance, 
a still deeper wave of gratitude, 
swept over the whole of the civilized 
world. The overwhelming nature 
of the victories and the dual and 
abject capitulations made one feel 
then that the serious problems of 
the past decade at last had been 
solved, and that it would now be 
possible for our children and our 
children’s children to look forward 
confidently to the era of peace for 
which this generation had sacrificed 
and fought. 

Of course everyone realized that 
there were things yet to be done. 
By popular demand, demobilization 
would have to go forward as fast as 
human ingenuity and transportation 
equipment would permit. In the 
process, the Annual Meeting of this 
great Association was deferred, and 
| know quite willingly so, in order 
that the troops of your country and 
mine might more speedily and com- 
fortably reach their homes, and ‘that 
the maimed and wounded might 
the sooner be transferred to the best 
hospitalization possible and receive 
the solace of medical and other sci- 
ences which are working miracles to 
restore health, replace limbs, recon- 





From an address delivered at the First 
Evening Session of the Assembly of the 68th 
Annual Meeting of the American Bar As- 
sociation, at Cincinnati, Ohio, on December 
17, 1945. 


OF MONTREAL, PROVINCE OF QUEBEC; 


struct features and re-educate minds. 
But, as time goes on, you and I 
have been compelled to realize that 
a cataclysm of the magnitude of 
that which has just shaken the whole 
world has not taken place without 
leaving scars; and we are beginning 
to discover that underneath those 
scars all is not cured. It is, further, 
being brought home to the man 
who thinks of the future that, if the 
source of infection is allowed to 
fester, a condition may develop 
which again may necessitate a major 
and highly hazardous operation. 


Lawyers Should Help as to 
International Problems 


May I assure you that it is not by 
choice that I have for the purposes 
of this address, decided to look back 
upon the regrettable events of the 
past few years and, with the lessons 
which we have learned in mind, 
look forward to what the future may 
have in store. 

If I do so, it is only because I 
feel that the re-establishment of 
world peace dominates and condi- 
tions all other problems, and_ be- 
cause your Association and mine, 
the lawyers of the United States and 
of Canada, have to date given so 
much of their time towards the 
development of the basis of a per- 
manent peace, that we are bound, on 
account of that very responsibility 
which we have assumed, to continue 
to help in the study of international 
problems and in the guidance of 
public opinion which the past has 
shown is indispensable to the main- 
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tenance of international amity. 


The Cooperation of Two 
Great Bar Associations 
When I refer to the services of the 
American and Canadian Bar As 
sociations, I have in mind, of course, 
the studies of the Dumbarton Oaks 
Proposals by groups of American 
lawyers. They convened at key cen- 
ters of the United States, at the in- 
stigation of your Committee which 
had been called upon to report on 
Proposals for the Organization of 
the Nations for Peace and Law, 
under its Chairman, Judge William 
L. Ransom. Similar work was under- 
taken in Canada by the Committee 
on Legal Problems for International 
Organization for the Maintenance 
of Peace, presided over by the Hon- 
ourable Chief Justice W. B. Farris, 
of British Columbia. Officers and 
the Council of your Section of In- 
ternational .and Comparative Law, 
under its Chairman, Mr. Mitchell 
B. Carroll, of New York City, worked 
along parallel lines. 

We Canadians are particularly in- 
debted to the hard-working Chair- 
man of your Committee, Judge Ran- 
som, and to Judge Manley O. Hud- 
son, whom everybody admires and 
respects, who gave unstintingly of 
their time and talents to attend 
many of the Regional Meetings 
north of the border. In this they 
were ably assisted by Dr. Albert 
Schweppe, of Seattle, who travelled 
to the British Columbia meeting, 
and the Honourable C. F. Robin- 
son, of Portland, Maine, who went 
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to Halifax to help in their work 
the lawyers 
Provinces. 


from the Maritime 

Subsequently, the Canadian Com- 
mittee members met with your two 
Committees, in Chicago, to corre- 
late the findings of the lawyers of 
both countries. That this work was 
not only useful but considered in- 
dispensable by our governments is 
shown by the fact that your Presi- 
dent was delegated to attend the 
conference in San Francisco as a con- 
sultant; Chief Justice Farris, Chair- 
man of the Committee of the Cana- 
dian Bar Association, and myself, 
then President of the Association, 
were asked by the Canadian Govern- 
ment to go to Washington. We were 
to become advisers to the Canadian 
delegate attending the conference 
of international jurists whose duty 
it was to prepare the statute of the 
World Court to be submitted at 
San Francisco. Judge Hudson as 
representative of the World Court, 
and Chief Justice Farris for our 
Committee, also acted in an advisory 
capacity at San Francisco. 

These unselfish and disinterested 
activities of the lawyers of our two 
countries duing the past eighteen 
months make it the more imperative 
that we look into the problems 
which, if they remain unsolved, will 
make meaningless the victory that 
has been sacrifices we 
deplore, the heroism we laud, the 
deaths we mourn and honour. 


won, the 


Problems Which Lawyers 
Must Help to Face 


What are these problems? What will 
not fail to strike even the most 
casual observer is that agreements 
towards a common aim, coordina- 
tion of the efforts of all in the 
achievement of victory, have not sur- 
vived the cessation of hostilities. 

Why, after having been able to 
agree in war, is it not possible for 
the nations of the world to sit down 
side by side and agree upon a peace 
which would end all wars? 


To answer this question it is nec- 
essary to look beyond the false fronts 
destructive 
and to meet realities 


which may accompany 


self-delusion 
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face to face. It is also necessary to 
examine into those deep causes 
which, in the ever-changing scene of 
world events, produce in the midst 
of varying attitudes of peoples and 
races, effects which are always 
identical. From this examination 
and this analysis, we may possibly 
be able to derive practical and 
salutary lessons for our guidance. 

To the superficial observer the 
contrast, on the one hand, between 
unity of purpose, which a few 
months ago the forty-eight allied na- 
tions presented in the face of the 
common enemy, and on the other 
hand the conflict of interest and the 
divergence of views which since the 
end of the struggle have become ap- 
parent every day—this contrast, I 
say, may appear inexplicable and be 
a cause of despair for the future. 

If one looks more closely, how- 
ever, in the light of history still 
recent, there is no reason to be 
surprised although one must still 
regret the changes. 


Historic Divergencies 
Between the Nations 


An impartial scrutiny will reveal 
that the divergence of views among 
the victorious nations with respect 
to the problems of peace—and which 
appear to be a legacy of the war— 
actually existed prior to the period 
of supreme danger which, for a time, 
relegated them to the background. 

The sinister possibilities which 
the existence of the atomic bomb 
leaves suspended over the world 
only serve to add a singularly menac- 
ing gravity to this divergence of 
views, and contribute greatly to 
throw a disquieting shadow over 
the future. 

To demonstrate the correctness 
of this observation, it is now neces- 
sary to look briefly into the events 
which succeeded each other and 
which eventually led to the war and 
brought about a united front of 
some forty-eight nations. I want it 
well understood that, in doing this, 
I am criticizing neither my people 
nor yours nor any of the nations of 
the world who were fighting with us 
on V-E day and V-] day. I am ob- 


serving, objectively, for the sole 
purpose of seeing more clearly into 
the problems of the day and without 
commendation or censure. 


The Allied Nations Have 
Not Always Been Allies 


As you know, the Allied Nations 
have not always fought together. 
Let me illustrate. Until the 10th of 
June, in 1940, Italy, nominally a 
neutral, while doing all in its power 
to help Hitler, was cautious enough 
not to enter the war before knowing 
with certainty—or what it thought 
was certainty—which side would 
emerge victorious. Four days before 
the fall of France, it raised the dag. 
ger which it had so far kept sheathed 
and stabbed that wounded country 
in the back. When the fortunes of 
war had taken a different turn, it 
capitulated, purged its government, 
deposed and assassinated Mussolini: 
Today Italy, if not actually an ally, 
is as close to being so as a former 
enemy possibly can be. 


Tragic Events 
as to France 
France itself fought beside Britain, 
participated in the reverse in Bel- 
gium, and then refused the un- 
precedented and desperate offer of 
its ally to amalgamate the two 
countries into one state. The sign- 
ing of the Armistice, on the 2Ist of 
June of 1940, the news of which 
echoed round the world as the knell 
of a general defeat, gave rise to a 
tragic misunderstanding with refer- 
ence to the disposal of its fleet. 
When Britain, then alone and in 
agony, called upon the French 
Admiral—as it claimed it had a 
right to do—to deliver the fleet to 
Britain or to steam to an American 
port to be interned and neutralized 
for the duration of the war, French 
guns answered British guns, French 
and British soldiers ranged in 
mortal combat died at the hand of 
each other. Petain and Laval, for 
a time titular heads of their country, 
called upon the people to resist 
British invasion. 
Thank God, that was not France 
speaking. Yet, we must realize that 
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these events, coupled with the suf- 
(erings of occupation and severance 
fron knowledge of world events 
til the landing in Normandy, 
not made it easier for the mind 
he average Frenchman fully to 
weigh his rights or to understand 
where gratitude should begin and 
orievances cease. 


Russia Presents a 
Different Problem 


Insofar as Russia is concerned, we 
have, as you know, another and en- 
tirely different problem. 

As different as American ideol- 
ogy is from that of Nazi Germany, 
so are the concepts of Communism 
from either of the others. This is 
why it came as a surprise to the 
world to learn, in those fateful days 
of late August, 1939, that Russia was 
bound by a pact of benevolent 
neutrality to Germany. When 
Poland first was invaded, when Ger- 
man armies, after sweeping through 
western Poland, found themselves 
halted before Warsaw by the re- 
organized Polish army, Russia, 
intent on protecting her frontiers 
and her own national interests, in- 
vaded Poland from the east. That 
put an end to Polish resistance. 

Russia, again avowedly for pur- 
poses of self-protection, then called 
upon the four Baltic States— 
Lithuania, Latvia, Estonia, and Fin- 
land—to sign treaties of neutrality 
and cooperation. Finland refused 
and was invaded. After a _ long 
struggle, successful at its inception, 
Finland asked help from Britain and 
France. The Chamberlain govern- 
ment agreed to send 50,000 British 
soldiers to help Finland. To do this, 
they have had to. cross 
Sweden. Sweden, in fear for its neu- 
trality, said ‘“‘no.” 

When Finland capitulated, Brit- 
ain was contemplating the necessity 
of forcing her way through Sweden 
at the cost of war, so that her troops 
might fight with the Finns against 
Russia. 

It was not until after the Battle of 
Kritain had been won and Hitler 
had desisted from his attempts to 
invade England, his sole remaining 


would 


enemy, that Russian sympathy 
openly turned toward us. This, as 
you know, was brought about as 
much by the loss of prestige to Ger- 
man might, repulsed in the skies of 
Britain, as by the tightening of the 
sea blockade against Germany and 
the subsequent attempt of that 
country to obtain more of the prod- 
ucts of Russia than Stalin was 
prepared to cede. 

It was only when Hitler -invaded 
Russia that Germany’s new enemy 
became in fact our ally. 

I do not, of course, overlook the 
fact that President Stalin since has 
stated that he was aware, from the 
very beginning, of all the duplicity 
of Nazi diplomacy, and that his 
alliance with Germany was solely 
for the purpose of gaining time in 
order that his country could arm 
against the invasion which, he felt, 
was inevitable. The world, of course, 
will always be profoundly grateful 
to the Russian people and their 
leader for their gallant resistance to 
the invasion — resistance which, in 
turn, gave time to the democracies 
to arm and gird for the fight. 


The United Nations Came 
Together by Different Roads 
This brief summary of facts which 
are now history shows by what differ- 
ent roads and from what opposite 
points of the horizon came together 
in a victorious alliance some o! the 
nations which were fighting side by 
side on the day of victory. It also 
enables one to perceive that it might 
not have taken much for matters 
to have been otherwise. 

To understand the problems of 
today and tomorrow, it is necessary 
to examine carefully these facts 
which have been taught to us by 
history which has just been written 
before our eyes. It is by their light, 
and not by the fitful flashes of sen- 
timental yearnings, that.we should 
guide our steps. They will help us 
not to forget that, only a few short 
months ago, our fate for a thousand 
years tottered on the brink of an 
abyss. 

Is it necessary here for me to nar- 
rate the events which followed the 
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Armistice accepted by France? All 
that remained in June of 1940, be- 
tween the apparently easy invasion 
of England and the eventual inva- 
sion and conquest of Canada—pre- 
dicted in detail in Mein Kampf— 
were the British Navy and a handful 
of British and Canadian aviators. 
We know, of course, that you could 
not afford to allow the Germans to 
obtain a foothold in Canada to or- 
ganize there to attack your country. 
But were any of us then prepared 
to meet the enemy? 

You will recall that, at that time, 
the submarines and the _ dive 
bombers left many in doubt as to 
the survival of the British Navy if 
Hitler attempted to crash and blitz 
his way across the narrow English 
Channel. No one thought that the 
Spitfires and the Hurricanes could 
resist the Luftwaffe which had 
pulverized Poland and obliterated 
Allied resistance in France. 


British Resources of 
Defense Were Meager 


You will recall that it had been pos- 
sible to rescue the major portion of 
the British army surrounded at Dun- 
kirk, but all war material had been 
left behind. A few of the soldiers 
came back with rifles. In this con- 
to General 
McNaughton, at that time Com- 
mander-in-Chief of the 
Forces in Britain. I quote from a 
speech which he made in Detroit 


nection, let us listen 


Canadian 


two months ago: 


In the retreat from the Continent 
of Europe, the British forces had lost 
most of their equipment, armament, 
munitions and reserves and _ there 
was very little available in the United 
Kingdom for the reason that during the 
“phoney” war most things had been 
sent forward as they were made to 
depots in France and these had been 
overrun before they could be moved. 

In the Battle of Britain, even in 
rifles, we were, to begin witli, tens of 
thousands short for the actual num- 
ber of men in the units. So perforce 
we were driven to improvisation. 

There were few anti-tank guns, 
so we had to imitate David but the 
missiles to be thrown were not “the 
smooth stones out of a brook” with 
which he had disposed of Goliath, 


(Continued on page 116) 
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“To Form a More Perfect Union” 


A feature of this issue is an article contributed by 
Reginald Heber Smith, of the Massachusetts Bar, in 
which he inquires into the analogy or parallel from 
American history which is so often heard nowadays in 
discussions of the United Nations Organization and 
its Charter. 

American critics of the Charter assert that the Arti- 
cles of Confederation, which were the beginnings of the 
republican form of government in North America, were 
impotent, futile, and productive of no good except a 
demonstration that such a structure of sovereign colo- 
nies “would not work”, and that no progress was made 
toward a self-governing Federal Union until the Arti- 
cles of Confederation were abandoned and the American 
Constitution was drafted and adopted. From this 
analogy, an attitude of despair and defeatism, toward 
the UNO and its Charter, is inculcated. 

Mr. Smith sharply challenges this historical parallel. 
He goes to the books to show that the Constitution and 
the American republic were in fact constructed from 
and because of the beginnings in the Articles of Con- 
federation, which were in fact, as he reads history, the 
stepping-stones for the “more perfect Union.” He un- 
dertakes specific reply to Emery Reves’ The Anatomy 
of Peace, which was reviewed in our January issue (32 
A.B.A.]. 37). He sees no ground for pessimism as to the 
future of the UNO or of international law, unless. it be 
because of what he regards as the false and insidious 
preachments which are being made in behalf of aban- 
doning the UNO and seeking “world federation now,” 
instead of supporting the UNO staunchly, amending its 
Charter when needed, and achieving by evolutionary 
growth in and from the UNO whatever world organiza- 
tion is needed for the supremacy of justice and law. 
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New Rules of Criminal Procedure 


The new Federal Rules of Criminal Procedure become 
effective on March 21, 1946—three months after the 
adjournment of the first regular session of the 79th 
Congress, as provided by Rule 59. For at least two rea- 
sons, this is a ground for gratification on the part of 
all working and progressive members of the pro- 
fession of law. 

First: This event is further and far-reaching advance 
in the undeviating progress of judicial rule-making. 
With the adoption of the Criminal Rules, the entire 
field of procedure in the Federal Courts will be regu- 
lated by rules promulgated by the Supreme Court. This 
accomplishment is valuable and significant, not oniy 
in itself, but also because it sets an example for the 
States to follow. 

Second: This step introduces into all the Federal 
Courts a uniform criminal procedure which is fair, 
efficient and simple. It dispenses with the bewildering 
maze of statutes and decisions, varying from district to 
district, and substitutes a brief, simple and comprehen- 
sive code of general rules, all of which are to be found 
in one small pamphlet. The practitioner whose work 
brings him into the Federal Courts only occasionally, 
needs no longer be baffled or mystified when he is re- 
tained to represent a defendant in a Federal criminal 
case, 

The new rules are conservative, and to a large 
extent are a restatement of the prevalent procedures. 
Some innovations are introduced. Among the novel 
features are the substitution of a simple indictment for 
the present ponderous and prolix document couched 
in Elizabethan English; the abolition of demurrers, 
pleas in abatement, motions to quash and special pleas 
in bar, all of which are replaced by a simple motion; 
the right of the defendant to waive indictment and to 
consent to prosecution by information; a simplification 
of removal procedure; motions for change of venue; 
as well as a number of less important changes. While 
eficiency and expedition in the administration of crimi- 
nal justice are facilitated, yet at the same time it is 
believed and intended that the traditional rights of 
defendants are adequately protected and safeguarded. 

Fortunately, last-minute efforts to postpone the 
effective date of the rules were frustrated. The Senate 
Committee on the Judiciary and its progressive Chair- 
man, Senator Pat McCarran of Nevada, who is actively 
interested in law reform, are entitled to praise and 
gratitude for successfully repelling belated attacks on 
the rules by doubters and “‘die-hards.” 

The States may well look now to the new rules, 
with a view to adopting them in their own Courts, for 
the new procedure contains desirable features which 
are likely to receive general approbation. It is to be 
hoped that the rules will in course of time find gen- 
eral acceptance by the States. 

To the members of the American Bar Association, 
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the taking effect of the Federal Rules of Criminal Pro- 
cedure is a source of gratification and justifiable pride. 
For more than thirty-five years, the Association has led 
the campaign for judicial rule-making. The Chairman 
of the Advisory Committee which drafted the new 
rules, Arthur T. Vanderbilt, is a former President of 
the Association as well as of the American Judicature 
Society. The other officers, and several of the members, 
of the Advisory Committee are active members of this 
\ssociation. At its 1944 meeting in Chicago, the Asso- 
ciation conducted a well-attended Institute, at which a 
preliminary draft of the rules was debated and dis- 
cussed, to obtain the criticisms and suggestions of the 
profession. The Association has had a Special Com- 
mittee headed by Homer Cummings, former Attorney 
General of the United States, which assisted in securing 
the acceptance of the Rules. Elsewhere in this issue is 
the announcement of a notablé Institute for exposition 
of the new rules, to be held in New York City, in 
March, under the initiating leadership of this Associa- 
tion along with local organizations. 


An Authoritative Interpretation of Rule 4 (f) 


The decision of the Supreme Court in Mississippi Pub- 
lishing Corporation v. Murphree, reviewed elsewhere in 
this issue, goes far toward clearing up doubts entertained 
by many as to the meaning of the word “procedure” in 
the Act of january 19, 1934, as to Rules of Civil Pro- 
cedure. The importance of an understanding of the 
meaning of the words “practice and procedure’”’ will be 
appreciated when it is noted that the power given by 
Congress to the Supreme Court was specific, and that 
all the specified powers dealt with “procedure.” 

That Act contained, among others, the following 
provision: “The Supreme Court shall have 
the power to prescribe by general rules for the dis- 
trict courts . the practice and procedure in civil 
actions. Said rules shall neither abridge, salvage nor 
modify the substantive rights of any litigant.” 

Before Rule 4 (f) went into effect, if there were only 
one district court in a state, its process could be served 
anywhere in that state. If, however, Congress had au- 
thorized more than one district court in any state, and 
had divided the state into “divisions”, process issued by 
one of those courts could be served only in the division 
of the court which issued the process. 

That situation proved to be troublesome and gave 
rise to uncertainty and delay. 

In order to simplify and make certain and speedy the 
transaction of those district courts, Rule 4 (f), permitting 
service anywhere in the State, was proposed, and was 
approved by the Supreme Court. 

Question was raised as to whether this rule dealt 
only with procedure or whether it did not also deal 
with venue and jurisdiction, and therefore affect the 
rights of litigants. 

The unanimous opinion of the Court was delivered 
by the Chief Justice, and held that the rule was one 
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of procedure, that it did not invade the field of legisla- 
tion in regard to jurisdiction or venue, that existing Acts 
of Congress established jurisdiction and venue which 
the rule implemented and that the rule is valid. 

One of the interesting features of the opinion was the 
statement that although the rules had been authorized, 
approved and promulgated by the Court, that action 
constituted no bar to the challenge of the rule in the 
due course of litigation. In entertaining such a chal- 
lenge in that case, the Court quoted from the published 
proceedings of the Institutes held at Cleveland, Wash- 
ington, New York, and New Jersey, as casting light on 
the intent and meaning of the rule. 

There have been those who have attempted to limit 
the meaning of “procedure” to a narrow scope and to 
exclude “important” matters from its operation, but 
court “procedure” is important. It may affect*the rights 
of individuals without taking those rights away. 


The Association’s Contribution 


to Labor Law 


One of the most controversial actions voted by the 
House of Delegates in Cincinnati, perhaps the one on 
which there was the most deep-rooted division of earn- 
est opinions on the part of some members and the most 
sincere doubts on the part of others, was as to the ini- 
tiating of a Section of the Law of Labor Relations. 
Nevertheless, after protracted debate, the project was 
authorized, in view of its active sponsorship by Presi- 
dent Simmons and by Clif. Langsdale, of Kansas City, 
who is one of the very active attorneys for labor unions 
in this country and was the 1944-45 Chairman of the 
Association’s Standing Committee on Labor, Employ- 
ment and Social Security. 

The last-named Committee was created by the As- 
sociation at Boston in 1936, as a part of the reorganiza- 
tion of the structure of the Association to give it a rep- 
resentative character and enable it to cope with newer 
problems of law and legal policy which were then be- 
ginning to appear on the American scene and later 
became menacing to the American economy as well as 
the traditions of the private enterprise system. 

Since 1936, the Standing Committee has been made 
up from year to year of public-minded lawyers who had 
become experienced in the law of labor relations, from 
their work for unions or management, together with a 
balance of representatives of the point of view and in- 
terests of the general public. The Committee made 
recommendations from time to time, to protect the 
public’s interest in stabilized labor relations and collec- 
tive bargaining free from coercion by employers or 
manipulations by governmental agencies. These fell 
on fallow ground, under the political motivations of 
the times; usually, it was recognized too late that the 
Association’s considered proposals had been sound and 
fair. For example: The House of Delegates urged the 
creation of a National War Labor Board, on a specific 
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basis advised by experience; the differences between the 
Board as recommended and the Board as created may 
well have been decisive of the issues between establish- 
ing labor peace and sowing the seeds for the pres- 
ent conflicts. 

Now the Association proposes to entrust the whole 
subject of labor relations law to a new Section, to be 
made up of whatever members of the Association are 
sufficiently interested in the subject to attend. The 
whole subject has meanwhile became tremendously dif- 
ficult and explosive, giving rise to the most acute prob- 
lems of legislation. 

It surely is one on which disinterested American 
lawyers may well try to make a contribution toward the 
needed solutions. The minority doubt as to the wis- 
dom of creating a Section at this time was stated to be 
due to a feeling that the matter has become so largely 
dominated by political and partisan considerations, by 
the self-interest and rivalries of powerful groups, and 
by mere jockeying for position, and the prevalent dis- 
putes have aroused so much acrimony and distrust, that 
such legal questions as enter into the controversies are 
submerged in the general explosiveness of the indus- 
trial strife. 

There is urgent need that the public interest shall 
be restored to first place; that arbitration and fact-find- 
ing shall be taken and kept out of the hands of those 
palpably biased in faver of preconceived results; and 
that labor relations law and its administration shall be 
put on the same expert and factual basis of impartiality 
as is the objective of other administration of justice ac- 
cording to law. President Simmons told, in his Annual 
Address, the story of his offer to the sponsors of the ill- 
fated Labor-Management Conference, to put at their 
disposal the services of disinterested lawyers who are 
experienced in resolving controversies and finding areas 
of agreement. Yet this proffer was politely declined, 
and the Conference battled and drifted to failure. 

The new Section, when created, will have to ven- 
ture into precarious fields. Its success will depend on 
the public spirit, the disinterestedness, and the con- 
structive statesmanship of those who attend its sessions 
and constitute its committees. Such an agency of the 
Association could do great harm if it were controlled 
by attorneys for employers or attorneys for labor or- 
ganizations. It should be a mecting place for both, but 
the representatives of the public point of view should 
at all times shape its course. The extent to which this 
primacy is established and acceded to, by those who or- 
dinarily speak and act for labor organizations or for 
employers, will be the acid test as to whether the Asso- 
ciation can cope with such legal problems as are inher- 
ent in the most divisive and deep-rooted conflict of 
our times. 

The challenge and the need are great; middle 
ground, or at any rate sound ground, must be sought 
and found. If anyone can make a remedial, temperate 
contribution from straight thinking in this field, it 
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should be the American Bar Association; but that will 
depend, not on casual attendance, but on rallying to 
the continued support of the new Section the whole. 
heated participation and work of a thoroughly diversi- 
fied group of American lawyers. 


Change in Treaty-Ratifying 
Power Not Favored 


A special order of business at the December meeting of 
the House of Delegates was the resolution offered in 
1944 by James R. Morford, of Delaware, that the Asso- 
ciation favor the amendment of Article II, Section 2, 
Paragraph 2, of the Constitution of the United States, 
so as to provide for the ratification of treaties by a ma- 
jority vote of both houses of the Congress, instead of by 
a two-thirds vote of the Senate. Action on this resolu- 
tion had been deferred, at the Chicago meeting in Sep- 
tember of 1944, to permit members of the House of 
Delegates to study the subject and ascertain the in- 
formed opinion of the profession as to it. 

On December 17, the resolution was ably but briefly 
debated, for and against, along the lines presented by 
Mr. Morford and Professor Edwin M. Borchard in 30 
A.B.A.]. 605. Put to a vote of the House of Delegates, 
the resolution did not prevail. e 

If an appraisal of the significance of the majority 
vote against present approval of the proposal for a 
Constitutional change may be ventured here, it is to the 
effect that the vote in the House of Delegates should 
not be regarded as an expression of a considered, long- 
run point of view against the idea of giving to the 
House of Representatives a voice and vote as to the 
approval of treaties, but rather as a present judgment 
against a Constitutional change which is not necessi- 
tated by the present legislative team-work as to inter- 
national undertakings of the United States. 

The 1920 “bogey man” of an obstructive minority 
of one vote more than one-third of the Senate has not 
materialized; on the contrary, only two votes were cast 
against ratification of the United Nations Charter. Var- 
ious of the actions necessary to implement that adher- 
ence to the UNO were put in the form of legislation as 
The United Nations Participation Act, against which 
there were only seven votes in the Senate and a scatter- 
ing few in the House of Representatives. 

Undoubtedly, in the minds of some members of the 
House of Delegates, the two-thirds rule is a safeguard 
against arbitrary action backed by a partisan majority. 
It tends to assure a measure of non-partisanship or bi- 
partisanship in the actions voted as to international af- 
fairs. Possibly, a requirement for a two-thirds vote in 
each the Senate and the House would have won more 
support than did a relaxing of the two-thirds rule in 
Senate ratification. 

In any event, the vote in the House of Delegates 
may fairly be deemed to have been chiefly a vote against 
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yesent proposal which might disturb a relationship 
ihat is working fairly acceptably. Members were doubt- 
less actuated by a variety of reasons in failing to vote 
ior Mr. Morford’s resolution, but the passing of a final 
judgment on the historic Constitutional controversy 
as to the treaty-making power was hardly intended. 


The UNO in Action 


\s the practical, present means in hand for putting 
reason, law and understanding in place of force and 
bargaining in international relationships, the organiza- 
tion of the United Nations became a functioning 
reality, a going concern of assets and liabilities, during 
January. 

Its organizational sessions in London held the at- 
tention of mankind. Momentous problems sprang up 
to challenge and test it, during its earliest hours, as it 
ceased to be a series of documents and became a very 
human institution made up of men and women of many 
races and tongues—men and women subject still to 
their usual propensities for politically-minded action, 
flare-ups of disagreement, sharp bargaining under cover 
of high-sounding generalities, and undoubted mistakes 
of judgment and timing under pressure, along with an 
unmistakable purpose to try to make the new organi- 
zation work. 

We think that we express the considered judgment 
of most American lawyers who followed the proceed- 
ings closely and objectively, when we say that, all things 
considered, the General Assembly and the Security 
Council appear to have made a good start. Of course, 
the balance sheet of accomplishments and errors, gains 
and weaknesses, cannot be written so soon, from re- 
ports of what had been carefully planned to be mostly 
an organizational meeting. But the “honeymoon” of 
the new confederation did not and could not last long; 
quickly the delegates had to come to grips with the 
realities of world rivalries, instead of merely the 
maneuvers and trades incident to filling offices. 

Progress was inade. There appears to have been little 
reluctance and no faltering. The spirit of the gathering 
gave the impression of a greater unity, willingness to 
cooperate, and solicitude for the good opinion of the 
Assembly and of mankind, than has been manifest in 
other international convocations since the adjournment 
in San Francisco. Fifty-one Nations are more author- 
itative than two or five or ten; even the most autocratic 
do not disregard at this juncture the consensus from 
open and publicized debate. 

The equation to date has “pluses” and “minuses,” 
but enough has been made clear to confirm the con- 
sidered judgment of the House of Delegates of the 
American Bar Association on last December 18 that 
the people of the United States ought to give staunch 
and united support to the UNO, keeping open- 
mindedness as to its shortcomings and as to strength- 
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ening amendments, but resolutely rejecting all in- 
sidious preachments that “the Charter cannot work” 
and should be discarded now in favor of some fanciful 
structure which is not in being, would not be accepted 
by America or many other States today, and probably 
could not be created for many decades if the present 
brave attempt were discredited. 

What we seek is actualities of accomplishment—not 
dreams or more documents. The goal is that Nations 
and their peoples shall be enabled to live their own 
lives and fashion their own destinies in their own way, 
for their own good or ill, in peace and security. That 
kind of “sovereignty” requires that all disputes between 
Nations, all rivalries for place and power—shall be 
settled, by whatever means is most suitable for the par- 
ticular case—negotiation, conciliation, agreement, ar- 
bitration, adjudication—but settled, without resort to 
force by any of the disputants, but with the community 
of Nations ready to use force, if need be, to prevent 
aggression and keep the peace. If the moral climate of 
world opinion is favorable for that kind of security, 
and the Nations and their leaders are willing to work 
for that kind of a world of reason and law, the UNO 
can take long steps ahead. 

The start has been made. Great Britain strengthened 
itself and the cause of peace by early assurance of its 
readiness to submit its open justiciable controversy to 
the World Court. The United States continued to 
weaken its generally pre-eminent position by stil: hold- 
ing back from acceptance of the obligatory jurisdiction 
of the Court. That can be cured. 

The Washington and Moscow proposals for con- 
certed action to control and safeguard the manufacture 
and use of the atomic bomb and other major weapons 
of whole destruction received the approving votes of 
forty-seven Nations, with none in the negative. The 
Combined Staffs of the United Nations were welded 
into what should be the most competent and vigilant 
agency for preserving peace through discerning and 
frustrating incipient preparations for aggression. 

The troublesome situations in Iran, Indonesia and 
Greece, were thrust at the new Security Council for 
solution. The Soviet Union challenged, but could not 
prevent, discussion of its actions in Iran. When it 
countered with demands for inquiries into the develop- 
ments in Greece and Indonesia, Britain welcomed an 
investigation of its course in Greece and was joined by 
The Netherlands in welcoming an investigation as to 
Indonesia. Thus there was established, at the outset, 
the salutary principle that the UNO will not refuse to 
discuss and deal with claimed violations of the Charter, 
even by the most powerful of the “Big Five.” 

Perhaps the outstanding aspect of the London ses- 
sions has been, for good or ill, that in this great “town 
meeting of the World,” the delegates and their leaders 
have gone about its business in about the same human 
fashion as they would have done in the Congress of the 
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United States or any other parliamentary body. In ac- 
cepting that homely American analogy, they have 
jockeyed for position, made speeches for “home con- 
sumption,” bargained and traded, “played politics” in 
a familiar fashion, but in the greatest of all human 
causes. The “Big Five’ were sometimes together and 
sometimes divided, in debates and floor votes, just like 
other delegations. 

This is both strength and weakness for the UNO; 
the democratic process promotes understanding, and 
sometimes removes suspicion and distrust; but it some- 
times leads to the ascendancy of blocs and gives power 
to small, shrewd men. Human nature would not be 
changed by a “world state’ or by “the world as one 
society.”” Success of the UNO, the establishment of 
grounds for public confidence in the broadly non- 
partisan character of American representation in it, the 
removal of reasons for the fear that each of the “Big 
Three” will act as it sees fit and talk only about aggres- 
sions by smaller states, and, above all, the establishment 
of the supremacy of law and adjudication as guides and 
controls for the conduct of the Nations, will be the best 
assurances and preparatory steps for the evolutionary 
growth of the UNO to fulfill the hopes of mankind for 
peace and justice. It is a long, hard road; there will be 
set-backs, failures, and heralded “‘crises,” along with the 
advance. At the present moment, it is cause for re- 
joicing that as the UNO comes home to America for 
even more momentous sessions this summer, its organi- 
zational start has been auspicious. 


For Retaming Experienced Judges 


Seven members of the United Nations—Canada, Argen- 
tina, Chile, Ethiopia, the Dominican Republic, Panama, 
and the Philippines—have joined in nominating Judge 
Manley O. Hudson for election to the International 
Court of Justice. Seventy-six nominations have been 
made in all, for the fifteen places which will be filled by 
the votes of the General Assembly and the Security 
Council in London. 

Although the Charter provides for election “regard- 


less of nationality”, it seems probable that a citizen 


OBSTA PRINCIPIIS 
(Continued from page 77) 


May the lawyers of the nation, of the land! 


led by this great organization, dem- 
onstrate by speech and action, by 
publications and by correspondence 
with public officials, their firm and 
unalterable conviction and determi- 
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nation that our country shall with- 
stand the beginnings of further de- 
viations from the fundamental law 


There are yet appropriate the 
ringing words of Washington: 

If, in the opinion of the people, 
the distribution or modification of 
the constitutional powers be, in any 
particular, wrong, let it be corrected 


of the country in which the UNO will establish its 
permanent home will be elected to membership in the 
august tribunal which will be so large a factor in the 
successful functioning of the new organization. 
Article 2 of the Statute of the Court commands that 
“The Court shall be composed of a body of inde- 
pendent judges, elected regardless of their nationality 
from among persons of high moral character, who 
possess the qualifications required in their respective 
countries for appointment to the highest judicial 
office, or jurisconsults of recognized competence in 
international law.” 

With no reflection upon the qualifications of other 
nominees, we express the opinion that American law- 
yers generally have expected and hoped for the reten- 
tion of Judge Hudson as a member of the World Court. 
The organized Bar in America has long been com- 
mitted to the principle that judges who have served 
long and well should be retained in office, irrespective 
of other considerations. In addition, Judge Hudson’s 
brilliant scholarship, judicial temperament, and long 
devotion to the work of the Court, have made him an 
outstanding factor in its high repute as an institution. 

As Charles C. Burlingham wrote in the New York 
Times on January 21, “the four American judges who 
served on that Court—John Bassett Moore, Charles 
Evans Hughes, Frank B. Kellogg, and Manley O. Hud- 
son—were men of such learning and competence that 
they brought the greatest credit to our country.” 

The nominations having been made, the choice 
among them is for the members of the General Assembly 
and the Security Council. They can make their own 
independent selections, for the future of the Court. 

Preponderantly, the Court will be made up of men 
who are new to its work. There is the greatest need 
for the inclusion of men of tested judicial experience 
and qualifications, who can also contribute their fa- 
miliarity with the work and problems of the Court. 
It is earnestly to be hoped that, along with possession 
of the high qualifications stipulated for all members 
of the Court by Article 2 of the Statute, the American 
chosen also will fulfill the principle which has long 
been so important in the American judicial system. 


by an amendment in the way which 
the Constitution designates. But let 
there be no change by usurpation; for 
though this, in one instance, may be 
the instrument of good, it is the cus- 
tomary weapon by which free govern- 
ments are destroyed. The precedent 
must always greatly overbalance, in 
permanent evil, any partial or tran- 
sient benefit which the use can, at any 
time, yield. 
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Review of Recent S: upreme Court Decisions 


Federal Rules of Civil Procedure— 
Rule 4 (fl—Venue—U.S.C. §§ 1 
and 71 


Vississippt Publishing Corpora- 
tion v. Dennis Murphree, 90 L. ed. 
\dv. Ops. 207; 66 Sup. Ct. Rep. 241; 
U. S. Law Week 4069. (No. 234, 
argued December 12, 1945, decided 
January 2, 1946). 

A resident of the northern district 
of Mississippi brought suit in the 
district court for that district against 
the Mississippi Publishing Corpora- 
tion, a Delaware corporation having 
an office and place of business in the 
southern district of Mississippi, to 
recover damages for libel published 
in the southern district. A summons 
was served in the southern district 
by the United States marshal upon 
the agent designated by petitioner 
to receive service within the state. 
Che Corporation moved for dismissal 
of the action. The question involved 
was “whether petitioner could be 
brought before the court and sub- 
jected to its judgment in the suit by 
service of summons on petitioner's 
agent in the southern district. The 
district court granted the Corpora- 
tion’s motion to dismiss the action. 
The Circuit Court of Appeals for 
the Fifth Circuit reversed, holding 
that as there was diversity of citizen- 
ship and as the amount in con- 
troversy exceeded $3,000, the district 
court for the northern district had 
jurisdiction, and that the venue was 
properly laid there under the provi- 
sions of § 51 of the Judicial Code, 
and that service of summons in the 
southern district was authorized by 
Rule 4 (f) of the Federal Rules of 


Civil Procedure. 





* Assisted by james L. Homire; Tax 
cases by Committee of Pubiications, Section 
of Taxation, Mark H. Johnson, Chairman. 


by Edgar Bronson Tolman* 


The Supreme Court allowed cer- 
tiorari and reversed the decision of 
the Circuit Court of Appeals. The 
CuieF Justice delivered the opinion 
of the Court. The Cuter Justice first 
reviewed the earlier decision in 
Neirbo Co. v. Bethlehem Corp., 
where it was held under somewhat 
similar circumstances that venue was 
properly laid. In that case the con- 
clusion reached by the Court was 
largely founded upon the defendant's 
consent to be sued in the particular 
district by appointing a resident 
agent to receive service of process, 
and to an additional circumstance, 
namely, that § 51 of the Judicial 
Code gave authority for suit in the 
place where the parties or either of 
them resided. In the instant case, the 
consent of the Corporation was to be 
sued in the southern district, and 
the CuleF JusTICE says: “Had Con- 
gress specifically authorized service 
there for purposes of suit in the 
northern district, petitioner would 
have been properly brought before 
the district court for the purposes 
of the present suit, since Congress 
could provide for service of process 
anywhere in the United States. .. . 


“Congress, having omitted so to 
direct, the omission was supplied by 
Rule 4 (f) of the Rules of Civil 
Procedure, which provides that ‘All 
process other than a subpoena may 
be served anywhere within the ter- 
ritorial limits of the state in which 
the district court is held.’” 
pointed out that service was made 
by the marshal in the manner pro- 
vided by the Rule and in the place 
where the Corporation had con- 
sented to be sued. 


It was 


The Corporation had claimed 
that the consent must be construed 
as limited to service in the manner 
provided by state statutes and that 


the consent did not apply to service 
of process in a federal suit. It was 
further contended that Rule 4 (f) 
was adopted without authority be- 
cause of the provision in the enabling 
act that the rules “shall not be con- 
strued to extend or limit the juris- 
diction of the district courts of the 
United States or the venue of actions 
therein.”” But it was held that the 
above provisions had often been 
held to mean that the consent to 
service applied to the service of proc- 
ess in all actions, whether in the 
state or federal courts and that, 
therefore, ‘“. . . Since the consent is 
to suits in the federal courts, it is a 
consent to suits brought in con- 
formity to the federal regulations 
jurisdiction, venue 
and procedure of those courts.” 


governing the 


The Cnter Justice in further 
comment says that although Rule 
t (f) was promulgated by the Su- 
preme Court, the challenge to the 
validity of Rule 4 (f) is not there- 
fore closed and the challenge was, 
therefore, given full consideration. 
It was, however, observed that the 
statements of the spokesmen for the 
Advisory Committee in the Proceed- 
ings of the Institutes at Washington, 
New York and Cleveland, might be 
examined for the purpose of throw- 
ing light upon the Rule and the 
CHIEF JUSTICE summarized those 
statements as follows: “Rule 4 (f) 

. was devised so as to permit serv- 
ice of process anywhere within a state 
in which the district court issuing the 
process is held and where the state 
embraces two or more districts. . . . It 
was pointed out that the rule cid not 
affect the jurisdiction or venue of 
the district court as fixed by the 
statute, but was intended among 
other things to provide a procedural 
means of bringing the corporation 
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defendant before the court in con- 
formity to its consent, by serving the 
agent wherever he might be found 
within the state.” 

Speaking more specifically on the 
subject of jurisdiction, the CHIEF 
Justice further says: “Rule 4 (f) 
serves only to implement the juris- 
diction over the subject matter 
which Congress has conferred, by 
providing a procedure by which the 
defendant may be brought into court 
at the place where Congress has 
declared that the suit may be main- 
tained. Thus construed, the rules are 
consistent with each other and do 
not conflict with the statute fixing 
venue and jurisdiction of the dis- 
trict courts.” 


* * * 


“The fact that the application of 
Rule 4 (f) will operate to subject 
petitioner’s rights to adjudication by 
the district court for northern: Mis- 
sissippi will undoubtedly affect those 
rights. But it does not operate to 
abridge, enlarge or modify the rules 
of decision by which that court will 
adjudicate its rights. It relates merely 
to ‘the manner and the means by 
which a right to recover... is en- 
forced.’ . . . In this sense the rule is 
a rule of procedure and not of sub- 
stantive right, and is not subject to 
the prohibition of the Enabling Act.” 
The case was argued by Mr. Wil- 
liam H. Watkins for Mississippi Pub- 
lishing Corporation and by Mr. 
Rufus Creekmore for Murphree. 


Freedom of Religious Belief — Jeho- 
vah's Witnesses—Right to Preach and 
to Distribute Tracts on Private Property 
—Company-Owned and Government- 
Owned Towns for Employees 


Marsh v. State of Alabama, 90 L. ed. 
Adv. Ops. 227; 66 Sup. Ct. Rep. 
276; 14 U. S. Law Week 4083. (No. 
114, argued December 6, 1945, de- 
cided January 7, 1946). 


Chickasaw, a suburb of Mobile, 
Alabama, is a company-owned town 
laid out and built by the Gulf Ship- 
building Corporation for the hous- 
ing of its employees. It is open to 
entry, departure and travel by the 
public. In appearance it cannot be 
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distinguished from any suburban 
town. The Mobile County Deputy 
Sheriff 
pany as the town policeman. Ap- 
pellant, Grace Marsh, a Jehovah's 
Witness member, undertook to dis- 
tribute religious literature. The com- 
pany had posted a notice that “This 
Is Private Property” and that no 


is employed by the com- 


solicitation of any kind would be 
permitted without written permis- 
sion. Mrs. Marsh was_ personally 
warned that she could not distribute 
the literature without a permit and 
that none would be issued to her. 
She protested that such action was 
unconstitutional and refused to stop. 
She was arrested and charged with 
entering and remaining on the prem- 
ises of another after having been 
warned not to do so in violation 
of the Alabama Code. She then re- 
viewed her claim of Constitutional 
right. She was convicted and the 
Alabama Court of Appeals affirmed 
the conviction. The State Supreme 
Court refused certiorari and she ap- 
pealed to the Supreme Court of the 
United States. That Court reversed 
the conviction and remanded the 
case for further proceedings in ac- 
cordance with the opinion. 

Mr. Justice BLack delivered the 
opinion of the Court. At the outset 
of the opinion it is said: “In this 
case we are asked to decide whether 
a state, consistently with the First 
and Fourteenth Amendments, can 
impose criminal punishment on a 
person who undertakes to distribute 
religious literature on the premises 
of a company-owned town contrary 
to the wishes of the town’s nanage- 
ment.” The opinion furtuer states, 
“Had the title to Chickasaw belonged 
not to a private but to a municipal 
corporation and had appellant been 
arrested for violating a municipal 
ordinance rather than a ruling by 
those appointed by the corporation 
to manage a company-town it would 
have been clear that appellant’s con- 
viction must be reversed.” In sup- 
port of that holding he reverses the 
prior decisions. He says that the 
state’s contention was “that the mere 
fact that the property interests to 
the town are held by a single com- 





pany is enough to give that company 
power, enforceable by a state statute, 
to abridge these freedoms.” That 
contention was rejected. 

The opinion concludes as fol- 
lows: “Insofar as the state has at- 
tempted to impose criminal punish- 
ment on appellant for undertaking 
to distribute religious literature in 
a company town, its action cannot 
stand.” 

Mr. Justice FRANKFURTER deliy- 
ered a concurring opinion. 

Mr. Justice Reep delivered a dis- 
senting opinion, in which the Curr 
Justice and Mr. Justice Burton 
joined. Mr. Justice REeEp says: “What 
the present decision establishes as a 
principle is that one may remain on 
private property against the will of 
the owner and contrary to the law of 
the state so long as the only objec- 
tion to his presence is that he is ex- 
ercising an asserted right to spread 
there his religious views. . . . This 
is the first case to extend by law the 
privilege of religious exercises be- 
yond public places or -to private 
places without the assent of the 


owner.” 
* 7 * 


“An owner of property may very well 
have been willing for the public to 
use the private passway for business 
purposes and yet have been unwill- 
ing to furnish space for street trades 
or a location for the practise of reli- 
gious exhortations by itinerants.” 
The case was argued by Mr. Hay- 
den C. Covington for Marsh and 
submitted by Mr. William N. Mc- 
Queen for the State of Alabama. 


Tucker v. State of Texas, 90 L. ed. 
Adv. Ops. 235; 66 Sup. Ct. Rep. 
274; 14 U. S. Law Week 4086. (No. 
87, argued December 6, 1945, de- 
cided January 7, 1946). 

This is another Jehovah's Wit- 
nesses case in which the majority of 
the Court carried the application of 
the Constitutional rights of the disci- 
ples of that cult one step farther 
than in any of the prior cases. In 
this case a Texas statute makes it an 
offense for any “peddler or hawker 

. willfully to refuse to leave prem- 
ises after having been notified to 
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leave by the owner or possessor there- 
of’. Appellant, Tucker, contended 
that he was not a “peddler or hawk- 
er’, but that he was a minister of 
the gospel engaged in the distribu- 
tion of religious literature to willing 
recipients and to construe the Texas 
statute as applicable to him would 
bring it into conflict with the Con- 
stitutional guarantees of freedom of 
the press and of religion. The lower 
courts rejected his contentions and 
he appealed to the United States Su- 
preme Court, where his conviction 
was reversed and the case remanded 
for further proceedings in conform- 
ity with the opinion. 

Mr. Justice BLack delivered the 
opinion of the Court. The opinion 
follows the holdings of Marsh v. 
{labama, supra. The opinion states 
the difference between these two 
cases to be as follows: “The only 
difference between this case and 
Marsh v. Alabama is that here in- 
stead of a private corporation, the 
Federal Government owns and oper- 
ates the village.” The Texas statute 
was declared not to authorize the 
interference with Tucker’s religious 
activities. 

Mr. Justice JACKSON did not par- 
ticipate in the ‘consideration or deci- 
sion of the case. 


Mr. Justice FRANKFURTER deliv- 
ered a concurring opinion. 

The Curer Justice, Mr.’ Justice 
Reep and Mr. Justice Burton dis- 
sented because “the premises are 
owned by the United States” and 
because there was no showing that 
the premises have been “dedicated 
to general use by the public,” and 
reference is made to the reasons giv- 
en in their dissenting opinion in 
Marsh v. Alabama. 

The case was argued by Mr. Hay- 
den C. Covington for Tucker, and 
there was no appearance for the State 
of Texas. 


Trading with the Enemy Act — Alien 
Property Custodian — Jurisdiction of 
Federal Courts to Decide Questions of 
Inheritance 


Markham vy. Allen, 90 L. ed. Adv. 
Ops. 254; 66 Sup. Ct. Rep. 296; 


LEview O, 


U. S. Law Week 4087. (No. 60, ar- 
gued December 5, 1945, decided Jan- 
uary 7, 1946). 

The question here presented is 
whether a federal district court has 
jurisdiction of a suit brought by an 
Alien Property Custodian against an 
executor and resident heirs to deter- 
mine the Custodian’s right to share 
in decedent’s estate, which is in the 
course of administration in a state 
court. 

Six of the American heirs, assum- 
ing that the German legatees were 
ineligible as beneficiaries, filed a 
petition in the Superior Court of 
California for the determination of 
heirship. While that proceeding was 
still pending, the Custodian brought 
this suit in the district court, north- 
ern district of California, against 
the executor and the six California 
claimants seeking a judgment deter- 
mining that those claimants have no 
interest and that he was entitled to 
the entire net estate. The heirs 
moved to strike the complaint, the 
Custodian moved for judgment and 
the district court gave judgment for 
the Custodian, declaring that the 
Custodian had acquired the interest 
of the German nationals and that 
the resident heirs under the laws of 
California had no interest in the 
estate. 

The Court of Appeals, Ninth 
Circuit, without passing upon the 
merits, held that the district court 
was without jurisdiction of the sub- 
ject-matter and that since the matter 
was within probate jurisdiction, and 
the state court had possession of the 
property, the right to determine heir- 
ship could not be interfered with by 
a federal court. The Alien Property 
Custodian sought and was allowed 
review by certiorari and the judg- 
ment of the Circuit Court of Appeals 
was reversed and the case was re- 
manded for further proceeding in 
accordance with the opinion. 


The Cuter Justice delivered the 
opinion of the Court. After a full 
examination of the record, of which 
the above is a brief summary, he 
first took up the question of juris- 
diction and said, “It is true that a 
federal court has no jurisdiction to 
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probate a will or administer an es- 
tate, the reason being that the equity 
jurisdiction conferred by the Judi- 
ciary Act . . . did not extend to pro- 
bate matters. . . . But it has been 
established by a long series of deci- 
sions of this Court that federal courts 
of equity have jurisdiction to enter- 
tain suits ‘in favor of creditors, lega- 
tees and heirs’ and other claimants 
against a decedent’s estate ‘to estab- 
lish their claims’ so long as the fed- 
eral court does not interfere with the 
probate proceedings or assume gen- 
eral jurisdiction of the probate or 
control of the property in the cus- 
tody of the state court.” 

The Cuter Justice considers the 
form and effect of the district court's 
decree and declares that it is not to 
be regarded as “the exercise of juris- 
diction or an interference with an 
estate or property in the possession 
or custody of a state court.” 

And finally the CHrer JUsTICE 
takes up the question whether the 
district court in the exercise of its 
discretion should have declined to 
entertain the suit and remitted the 
Custodian to his remedy in the state 
court. The relevent statutes and de- 
cisions were discussed and the ques- 
tion answered in the negative. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

Mr. Justice RUTLEDGE was of the 
opinion that the cause should be re- 
manded to the district court and 
jurisdiction should be retained by it 
pending the state court’s decision as 
to the persons entitled to receive the 
net estate. 

The case was argued by Mr. N. S. 
Isenbergh for Markham and by Mr. 
Joseph Wahrhaftig for Allen, Din- 
widdie, Pigozzi, et al. 


Trading With the Enemy Act—Suits 
Against the Alien Property Custo- 
dian Act— Claims Accruing After 
October 6, 1917 — Not Barred 


Markham, Alien Property Custodian, 
et al., v. Cabell. 90 L. ed. Adv. Ops. 
168; 66 Sup. Ct. Rep. 193; U.S. Law 
Week 4037. (No. 76, argued October 
19, decided December 10, 1945). 
The claimant sued the Custodian 
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in a federal court to recover, from 
the assets of an Italian insurance 
company, the unpaid portion of a 
claim for legal services. The com- 
pany’s assets vested in the Custodian 
in 1942, and the assets had been de- 
livered to him. The suit was predi- 
cated on § 9 (a) of the Trading with 
the Enemy Act which allows “Any 
person not an enemy or ally of 
enemy ... to whom any debt may be 
owing from an enemy or ally of 
enemy whose property or any part 
thereof shall have been trans- 
ferred to the . . . Custodian” 
to sue him and the United States 
Treasurer in the federal courts. 

The Custodian and the Treas- 
urer moved to dismiss on the ground 
that the claim did not qualify un- 
der § 9 (e) of the Act. The latter 
was added in 1920 and amended in 
1928 and provides that no debt shall 
be allowed under § 9 “unless it was 
owing to and owned by the claimant 
prior to October 6, 1917” nor “unless 
notice of the claim has been filed, or 
application therefor has been made, 
prior to the date of the enactment of 
the Settlement of War Claims Act 
of 1928.” The present claim met 
neither of these two requirements, 
and the trial court dismissed the com- 
plaint. Judgment was reversed by the 
Circuit Court of Appeals and on 
certiorari the latter’s ruling was af- 
firmed by the Supreme Court. Mr. 
Justice Douctas delivered the opin- 
ion of the Court. 


In the Court’s opinion the con- 
clusion is reached that the require- 
ments of § 9 (e) are limited to claims 
arising out of World War I, and do 
not extend to claims arising out of 
later wars, for which the Act also 
provides remedy. In reaching this 
conclusion the opinion alludes to the 
fact that the Circuit Court, in its 
own phrase, refused “to make a for- 
tress out of the dictionary”. It also 
relies on the principle, exemplified 
by Holy Trinity Church v. U. S., 143 
U. S. 457, that resort is to be had to 
the policy of a law to ameliorate its 
seeming harshness or to qualify its 
apparent absolutes, and adds that: 
“The process of interpretation also 
misses its high function if a strict 


98 


American Bar Association Journal 


reading of a law results in the emas- 
culation or deletion of a provision 
which a less literal reading would 
preserve.” , 


Mr. Justice JACKSON took no part 
in this case. 


Mr. Justice Burton delivered a 
concurring opinion. 

Mr. Justice FRANKFURTER con- 
curred in the opinion of the Court 
and also joined in the opinion of Mr. 
Justice BuRTON. 


The case was argued by Mr. Paul 
A. Freund for Markham and Julian 
and by Mr. Hartwell Cabell for 
Cabell. 


Criminal Law—The Federal Kidnap- 
ing Statute 


Chatwin v. United States, 90 L. 
ed. Adv. Ops. 197; 66 Sup. Ct. Rep. 
233; U. S. Law Week 4062. (No. 
31-33, argued October 10, 1945, 
decided January 2, 1946). 

Members of a cult of the Mormon 
faith, adhering to the “doctrine of 
celestial marriages,” persuaded a 
Mormon girl to assume the relation- 
ship of marriage with one of the 
members of the cult. The young 
woman was arrested by the Utah 
juvenile authorities and placed in 
the custody of a probation officer. 
While in the custody of the officer 
she was taken to a motion picture 
show and in the temporary absence 
of the officer, she was taken by mem- 
bers of her husband’s family to his 
residence and she resumed her 
marital relationship with him and 
moved to Mexico. Later they re- 
turned to Utah and then to Arizona. 
At the instance of the juvenile au- 
thorities the “husband” and_ those 
who helped him get back his 
“celestial wife,” were indicted and 
arrested on a charge of kidnaping, 
found guilty and given jail sentences. 
Appeal was taken to the Circuit 
Court of Appeals, Tenth Circuit, 
where the judgment of conviction 
was affirmed. Certiorari was allowed 
and in the Supreme Court the con- 
viction was reversed. 

The opinion of the Court was 
delivered by Mr. Justice MurRpPHy. 
He reviewed the legislative history 


of the Act. It was the result of the 
sensational trial of those charged 
with the kidnaping of the Lindbergh 
child. The circumstances of | its 
origin are reviewed as guides to the 
Act itself and Mr. Justice Murpny 
emphasizes the words “held for ran- 
som or reward or otherwise.” He 
comes to the conclusion that the 
Government had failed to make 
proof of holding for ransom or un- 
lawful restraint. 


Concluding, Mr. Justice MurpHy 
says: “Nor is there any indication 
that Congress desired or contem- 
plated that the punishment of death 
or long imprisonment, as authorized 
by the Act, might be applied to 
those guilty of immoralities lacking 
the characteristics of true kidnap. 
ings. In short, the purpose of the 
Act was to outlaw interstate kidnap- 
ings rather than general transgres- 
sions of morality involving the cross- 
ing of state lines. And the broad 
language of the statute must be in- 
terpreted and applied with that 
plain fact in mind.” = * 


Mr. Justice BuRTON concurred 
in the result. 


The case was argued by Mr. 
Claude T. Barnes for Chatwin, 
Zitting and Christensen, 2nd by Mr. 
Assistant Solicitor General Judson 
for the United States. 


Criminal Law — Murder in Indian 
Reservation 


People of the State of New York ex 
rel. Ray v. Martin, 90 L. ed. Adv. 
Ops. 244; 66 Sup. Ct. Rep. 307; U.S. 
Law Week 4082. (No. 158, argued 
December 13, 1945, decided January 
7, 1946). 

This case presents the question 
whether New York has jurisdiction 
to punish murder in an Indian res- 
ervation in New York, of a non-In- 
dian by another non-Indian. 

In 1939 a New York court sen- 
tenced to life imprisonment one con- 
victed of murder, when neither the 
murderer nor his victim were of In- 
dian blood. The murder was found 
to have been committed in the Alle- 
ghany reservation which had been 
created for the Seneca Tribe of In- 
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dians, but in the course of time many 
white families had acquired homes 
in that area. 

[he accused sought and obtained 
certiorari to the Supreme Court. His 
conviction was affirmed. 

The opinion of the Court was de- 
livered by Mr. Justice Biack. He 
first examined and approved the 
earlier decision (McBratney v. U. S.) 
which held that notwithstanding the 
treaty there involved, the state re- 
tained jurisdiction to punish crimes 
committed in that reservation by oth- 
ers than Indians. Under the author- 
ity of that case and the provisions 
of the Seneca treaty and the absence 
of Congressional action to the con- 
ary, it was held that in this case the 
New York courts had jurisdiction of 
the prosecution. , 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

Mr. Thomas J. McKenna argued 
the case for the prisoner; Mr. Henry 
5. Manley argued the case for the 
Warden. 


Bankruptcy—Debt Readjustment of 
Municipal Corporation—Status of 
RFC as Creditor 


]. R. Mason vy. Paradise Irrigation 
District, 90 L. ed. Adv. Ops. 237; 
66 Sup. Ct. Rep. 290; U.S. Law Week 
1074 (No.. 306, submitted Dec. 4, 
1945, decided Jan. 7, 1946) 

A California irrigation district 
experienced financial difficulties in 
the 1930’s. It owed $476,000 in 6% 
bonds and being unable to collect 
taxes sufficient to pay its obligations 
thereunder, it tried to work out a 
debt adjustment plan. A loan of 
$252,500 from the Reconstruction 
Finance Corporation was arranged, 
provided that all the holders of the 
outstanding bonds agreed to the re- 
financing program. The bondholders 
were to receive 52.521 cents on each 
dollar of principal, exclusive of inter- 
est. Ninety-two per cent of the bond- 
holders agreed. Respondent, not get- 
ting the consent of all, filed its peti- 
‘ion under Ch. IX of the Bankruptcy 
\ct, setting up a plan and asked that 
it be approved. The plan provided 
bondholders be paid in cash 52.521 


cents on the dollar of principal. The 
cash was to be supplied from the pro- 
ceeds of a loan of $252,500 from RFC 
which was to receive new or re- 
funding 4 per cent bonds. The con- 
senting bondholders deposited the 
bonds and RFC purchased and held 
them to be exchanged under the plan 
and as the holder of about 92 per cent 
of the bonds approved the plan. 

The District Court approved the 
plan. Objections were filed by Ma- 
son, the owner of $29,000 principal 
amount of the bonds. His objections 
were overruled by the district court 
and on appeal by the Circuit Court of 
Appeals. Certiorari was granted lim- 
ited to the quesiion as to whether it 
was proper to approve a plan which 
treated non-assenting bondholders 
differently from RFC. The Supreme 
Court affirmed. Mr. Justice DouGLas 
delivered the opinion of the Court. 
Mr. Justice JACKSON took no part 
in the consideration or decision of 
this case. 

Mason argued that since he and 
RFC were put in the same class, the 
rule “equality between creditors” re- 
quired all be treated alike. 

The opinion stated that RFC had 
put new money into the fund and by 
virtue of its contract had underwrit- 
ten the whole refinancing program 
and that it was the law that persons 
who put in new money may be given 
a participation equivalent to their 
contribution. The opinion discloses 
that under the statute RFC was a 
creditor and the securities acquired 
by it might be computed in deter- 
mining the percentage of consenting 
creditors necessary for filing a peti- 
tion under Ch. IX. 


Under the plan Mason would re- 
ceive 52.521 cents on each dollar of 
principal, while RFC would receive 
new and refunding bonds in the face 
The 


amount of its cash advances. 
Court concludes that it is impossible 
to say that although a difference in 
treatment was warranted, any dis- 
crimination in favor of RFC was so 
great as to be unfair. 

The statute requires approval by 
creditors “holding at least two-thirds 
of the aggregate amount of claims of 
all classes”. The opinion states that 


a construction that the Act meant 
that two-thirds of each class of credi- 
tors was necessary for the approval 
of the plan would place the success 
of the refinancing program at the 
mercy of the minority interests. If 
it were necessary in this type of re- 
organization to put non-assenting 
bondholders in a separate class they 
could block the plan even though it 
was fair and equitable and the only 
feasible one. : 

Mr. Justice DouGLas states that 
the purpose of Ch. IX is to provide 
taxing bodies a method of scaling 
down their debt structures where 
relief was needed and if non-assent- 
ing creditors could come under the 
plan or stay out, the debtor could not 
get the relief afforded by Ch. IX or 
could only do so on terms dictated 
by the minority. The Court held 
that the plan was properly confirmed 
as there was no showing that the full 
value of Mason’s claims was more 
than he would receive in cash. The 
District Court found that the cash 
offer was fair and equitable and the 
Supreme Court was unable to say 
that the finding was not warranted. 

Mr. Justice FRANKFURTER dis- 
He agreed that RFC was 
entitled to preferred treatment but 
finds nothing in Ch. 1X which while 
permitting it to be considered a pre- 
ferred creditor for purposes of dis- 
tribution allows it to be classified 
among ordinary creditors for the 
purpose of voting. 

The case was submitted by Mr. J. 
R. Mason, pro se; submitted by Mr. 
P. M. Barceloux for the irrigation 
district. 


sented. 


Renegotiation Act — Withholding 
Excess Profits—Suit to Restroin Sec- 
retary of Navy from Withholding 


Mine Safety Appliances Co. v. For- 
restal, 90 L. ed. Adv. Ops. 165; 66 
Sup. Ct. Rep. 219; U. S. Law Week 
4048. (No. 71, argued November 9 
and 13, decided December 10, 1945). 

The appellant, Appliances Com- 
pany, sought an injunction and de- 
claratory judgment, in the District 
Court for the District of Columbia, 
against the Secretary of the Navy to 
restrain him from directing disburs- 
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ing officers to withhold money due 
Appliances Company under govern- 
ment war contracts. The Secretary 
had determined that Appliances 
Company had received a_ large 
amount of excess profits under con- 
tracts, and directed disbursing off- 
cers to withhold amounts due under 
other contracts to offset the amount 
of the excess profits. Under § 403 (e) 
of the Renegotiation Act any con- 
tractor aggrieved by a determination 
of the Secretary may apply to the 
Tax Court for a trial de novo and 
adjudication of the issue and that 
Court is given exclusive jurisdiction 
to finally determine the amount and 
such determination shall not be re- 
viewed by any court or agency. In- 
stead of proceeding in the Tax Court, 
Appliances Company sued in the Dis- 
trict Court. The complaint alleged 
that the Act was unconstitutional; 
that withholding of payments would 
sericusly interfere with the Com- 
pany’s business and with production 
of critical war materials; that the 
secret character of many of the con- 
tracts made it impossible to enforce 
the contracts until restrictions on 
disclosure were lifted; and that the 
Company was without adequate 
remedy at law. 

The District Court dismissed on 
the ground that the suit was against 
the United States and was one fer 
which the sovereign had not con- 
sented to be sued. On appeal the 
judgment was affirmed. Mr. Justice 
Back delivered the opinion of the 
Court. The opinion states that the 
government is an indispensable par- 
ty, and since it has not consented to 
be sued in the District Court, the 
complaint was properly dismissed 
against the government officer. The 
opinion points out that no circum- 
stances are disclosed which make the 
officer suable as an individual in 
this case. 

Mr. Justice Reep concurred in 
the result. 

Mr. Justice JACKSON took no part 
in this case. 

The case was argued by Mr. W. 
Denning Stewart for Appliances 
Company and by Mr. David L. Kree- 
ger for Secretary Forrestal. 
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Courts—Suit in Federal Courts Sitting 
in One State to Enforce Debenture 
Obligations Against Corporation of 
Another State—Scope of Doctrine of 
Forum Nor Conveniens 


Williams et al. v. Green Bay and 
Western Railroad Company, 90 L. 
ed. Adv. Ops. 247; 66 Sup. Ct. Rep. 
284, U. S. Law Week 4076. (No. 100, 
argued December 10, 1945, decided 
January 7, 1946). 

A suit was brought by the peti- 
tioners, holders of Class B deben- 
tures of the railroad company, against 
the railroad in a New York court, 
to recover amounts said to be due on 
the debentures. Removal to the fed- 
eral court on ground of diversity fol- 
lowed, on motion of the railroad, 
which is a Wisconsin corporation. 
The trial court granted a motion 
to dismiss because the subject-matter 
was concerned with the internal af- 
fairs of a foreign corporation. The 
Circuit Court of Appeals afhrmed, by 
a divided bench. 

On certiorari the Supreme Court 
reversed. Mr. Justice Douctas deliv- 
ered the opinion of the Court. The 
opinion briefly characterizes the Class 
B debentures, and it appears that 
they have no maturity date; the prin- 
cipal is payable only in the event of 
sale or reorganization of the com- 
pany, and then only from net pro- 
ceeds remaining after payment of 
Class A debentures and the stock. In- 
terest is payable in certain events, 
but only out of the “net earnings” 
and after certain payments are made 
on the Class A debentures and on the 
stock. The controlling question here 
is whether that interest is to be paid 
in the discretion of the Directors 
when the prescribed events transpire, 
or is thereupon mandatory. The ma- 
jority of the Circuit Court of Appeals 
concluded that it was discretionary, 
and, for purposes of the decision, the 
Supreme Court assumes this view to 
be correct. But even so, it is held to 
be error and a misapplication of the 
doctrine of forum non conveniens 
to dismiss the suit on removal to the 
federal court in New York. In reach- 
ing this conclusion the Court states 
that in applying that doctrine the 


test is whether it would be oppressive 
or vexatious to the defendant and, 
adds: ‘“‘Each case turns on its facts”’. It 
is also*noted that here only a money 
judgment is sought, rather than an 
injunction which might present dif. 
ficulties of extra-territorial enforce. 
ment. The activities of the railroad 
management in New York are also 
stressed, including the facts that the 
directors meetings are held there, 
and most of its fiscal affairs are con- 
ducted there,—facts which are held 
to indicate plainly “that it would 
not be vexatious or oppressive to en- 
tertain this suit in New York, .. .” 

Mr. Justice JACKson did not 
participate. 

The case was argued by Mr. Mil- 
ton Pollack for the Class B deben- 
ture holders and by Mr. W. Lloyd 
Kitchel for the railroad. 


Railroad Retirement Act—Definition 
of Employer—Warehouse Company 
Wholly Owned by Carrier Subject to 
Act 


Railroad Retirement Bodrd, et al. v. 
Duquesne Warehouse Co., Duquesne 
Warehouse Co., v. Railroad Retire- 
ment Board, et. al., 90 L. ed Adv. 
Ops. 202; 66 Sup. Ct. Rep. 238; U. S. 
Law Week 4067. (Nos. 95 and 103, 
argued November 14, 1945, decided 
January 2, 1946). 

Two cases involving the applica- 
tion of the provisions of the Railroad 
Retirement Act of 1937 are consid- 
ered in one opinion of the Court, de- 
livered by Mr. Justice DouGLas. One 
case, (No. 95) from the Second Cir- 
cuit, involved retirement benefit pro- 
visions of the Act, while the other 
(No. 103) from the Distgict of Colum- 
bia concerned unemployment benefit 
provisions. But both turned on the 
statutory definition of the term “em- 
ployer” as applied to Duquesne 
Warehouse Company. That defini- 
tion, so far as material, is as follows: 
“The term ‘employer’ means any car- 
rier. . . . and any company which 
is directly or indirectly owned or 
controlled by ene or more such car- 
riers or under common control there- 
with, and which operates any 
equipment or facility or performs 
any service .. . in connection with 
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the transportation of passengers or 
property by railroad, or the receipt, 
delivery, elevation, transfer in tran- 
sit, refrigeration or icing, storage, or 
handling of property transported by 
railroad. ...” 

In the Second Circuit judgment 
went for the employer, on an appeal 
from an order of the District Court 
setting aside the Board's order hold- 
ing the company to be an employer 
under the Act. As the decision in the 
District of Columbia was 
writs of certiorari were allowed to 


contra, 


resolve the conflict. The Supreme 
Court concluded that Duquesne is an 
employer within the meaning of the 
statute, and so reverses the judgment 
in No. 95, and affirms in No. 103. 

Since the Pennsylvania Railroad 
Company owns all the stock of Du- 
quesne, it meets the first part of the 
definition of an employer, and the 
question is narrowed to whether it 
meets the second part. 

The activities of Duquesne are 
described by Mr. Justice Douctas. It 
appears that it operates warehouses 
where sugar, newsprint and other 
commodities are handled under stor- 
age-in-transit privileges covered by 
tariffs filed by the Pennsylvania with 
the Interstate Commerce Commis- 
sion. Duquesne unloads and reloads 
the commodities for the owner, and 
the latter is billed by Duquesne for 
the services rendered. 

In arriving at his conclusion on 
the legal question, Mr. Justice Douc- 
LAS recalls that the definition of “em- 
ployer” derives from the Railway 
Labor Act. The testimony at the 
hearings, held before passage of the 
law, is cited by the parties in sup- 
port of their extreme contentions. 
But the Court finds it not necessary 
to determine whether the pivotal ac- 
livity is restricted to the kind that is 
defined in the Interstate Commerce 
\ct as forming a part of transpor- 
tation service. For it is found to be 
clear in the instant case that “At the 
very least the phrases in question 
embrace activities which form a 
part of transportation service within 
the meaning of the Interstate Com- 
merce Act. Duquesne regularly per- 
forms service of that character. It is, 
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therefore, an “employer” within the 
meaning of the present Acts.” 

Mr. Justice JAcKson did not 
participate. 

The case was argued by Mr. Rob- 
ert L. Stern for Railroad Retirement 
Board, by Mr. Willard H. McEwen 
for Brotherhood of Railway & Steam- 
ship Clerks, Freight Handlers, Ex- 
press and Station Employees, et al., 
and by Mr. John Dickinson for Du- 
quesne Warehouse Co. 


Interstate Commerce Act Part li— 
Permit to Operate as Contract Car- 
rier — Wholly Owned Subsidiary 
as Carrier for Compensation from 
Parent 


Schenley Distillers Corporation et al. 
v. United States et al., 90 L. ed. Adv. 
Ops. 217; 66 Sup. Ct .Rep. 247; U. S. 
Law Week 4071. (No. 560, decided 
January 2, 1946). 

Appellants are two corporations, 
one the parent corporation of the 
other, and the subsidiary is wholly 
owned by the parent. The subsidiary 
applied to the Interstate Commerce 
Commission for a permit, under § 209 
(b) of Part II of the Interstate Com- 
merce Act, to operate as a “contract 
carrier by motor vehicle.” It offered 
no proof of compliance with the stat- 
ute, but moved to dismiss on the 
ground that the proposed operations 
were not such as to constitute ap- 
plicant a “contract carrier by motor 
vehicle’, defined by § 203 (a) (15) of 
the Act, 49 U. S. C. § 303 (a) (15), as 
“any person which, under individual 
contracts or agreements, engages in 
the transportation (other than trans- 
portation referred to in paragraph 
(14) and the exception therein) by 
motor vehicle of passengers or prop- 
erty in interstate or foreign com- 
merce for compensation.” 

The Commission refused to hold 
that the subsidiary was a private car- 
rier, and denied the application for 
failure of proof of compliance with 
the Act. Thereupon both corpora- 
tions sued in a three-judge District 
Court to set aside the order. The Dis- 
trict Court dismissed, and on appeal 
the Supreme Court affirmed, and de- 
livered a per curiam opinion setting 
forth briefly the reasons for its rul- 


ing. Ihe Court holds first that the 
District Court rightly dismissed the 
parent corporation's suit because it 
had no standing to contest the order. 
It also holds that the fact that the 
applicant is a wholly owned subsid- 
iary, does not take it out of the re- 
quirements of the Act, since it is to 
transport for the parent “for com- 
pensation.” The corporate entities are 
not to be disregarded here. “One who 
has created a corporate arrangement, 
chosen as a means of carrying out his 
business purposes, does not have the 
choice of disregarding the corporate 
entity in order to avoid the obliga- 
tions which the statute lays upon it 
for the protection of the public.” 

Mr. Justice JACKSON did not 
participate. 


Taxation—Difference between In- 
terest and Dividend — Appellate 


Jurisdiction 


Kelley Co. v. Commissioner of In- 
ternal Revenue, 90 L. ed. Adv. Ops. 
257; 66 Sup. Ct. Rep. 299; U.S. Law 
Week 4079. (Nos. 36, 47, argued 
October 11, 1945, decided January 7, 
1946). 

These are two cases involving the 
deduction by the taxpayer corpora- 
tions of interest on obligations which 
had certain characteristics of capital 
stock. The Commissioner denied the 
deduction in both cases. The Tax 
Court held for the taxpayer in the 
Kelley case, but sustained the Com- 
missioner in the Talbot Mills case. 
On appeal the Commissioner was 
sustained in both cases by different 
Circuit Courts. 

In the Kelley case, a corporation, 
all of whose common and preferred 
stock was owned directly or as trustee 
by members of a family group, was 
reorganized by authorizing the issue 
of $250,006 income debenture bearer 
bonds, issued under a trust inden- 
ture, calling for 8% interest, non- 
cumulative. They were offered only 
to shareholders of the taxpayer but 
were assignable. The debentures were 
payable in twenty years, December 
31, 1956, with payment of general 
interest conditioned upon the sufh- 
ciency of the net income to meet the 
obligation. The debenture holders 
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had priority of payment over stock- 
holders but were subordinated to all 
other creditors. The debentures were 
redeemable at the taxpayer’s option 
the usual acceleration 
provisions for specific defaults. The 
debenture holders had no right to 
participate in management. Other 
changes not material here were made 
in the corporate structure. Deben- 
tures were issued to the amount of 
$150,000 face value. The greater part, 
$114,648, was issued in exchange for 
the original preferred, with six per 
cumulative guaranteed divi- 
dends, at its retirement price and the 
balance sold to stockholders at par, 
which was eventually paid with sums 
obtained by the purchasers from com- 
mon stock dividends. Common stock 
was owned in the same proportions 
by the same stockholders before and 
after the reorganization. 


and carried 


cent 


In the Talbot Mills case the tax- 
payer was a corporation which, prior 
to its recapitalization, had a capital 
stock of five thousand shares of the 
par value of $100 or $500,000. All of 
the stock with the exception of some 
qualifying shares was held by mem- 
bers, through blood or marriage, of 
the Talbot family. In an effort to 
adjust the capital structure to the ad- 
vantage of the taxpayer, the company 
was recapitalized just prior to the 
beginning of the fiscal year in ques- 
tion, by each stockholder surrender- 
ing four-fifths of his stock and taking 
in lieu thereof registered notes in 
aggregate face value equal to the 
aggregate par value of the stock re- 
tired. This amounted to an issue of 
$400,000 in notes to the then stock- 
holders. These notes were dated Oc- 
tober 2, 1939, and were payable to a 
specific payee or his assignees on De- 
cember 1, 1964. They bore annual 
interest at a rate not to exceed 10% 
nor less than 2%, subject to a compu- 
tation that took into consideration 
the net earnings of the corporation 
for the fiscal year ended last previous 
to the annual interest paying date. 
There was, therefore, a minimum 
amount of 2° and a maximum of 
10% due annually and between these 
limits the interest payable varied in 


accordance with company earnings. 
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The notes were transferable only by 
the owner’s endorsement and the 
notation of the transfer by the com- 
pany. The interest was cumulative 
and payment might be deferred until 
the note’s maturity when “necessary 
by reason of the condition of the 
corporation.” Dividends could not 
be paid until all then due interest on 
the notes was satisfied. The notes 
limited the corporation’s right to 
mortgage its real assets. The notes 
could be subordinated by action of 
the Board of Directors to any obliga- 
tion maturing not later than the ma- 
turity of the notes. For the fiscal year 
in question the maximum payment 
of 10% was made on the notes. 

In an opinion by Mr. Justice 
Reepb, the Kelley case was reversed, 
and the Talbot Mills case was af- 
firmed, thereby upholding the deci- 
sions of the Tax Court in both cases. 

The decision 
tirely on the issue of appellate juris- 
diction to review findings of “fact” 
by the Tax Court. The Opinion, after 
reciting the relevant facts, states, 
“From the foregoing statements of 
facts, it appears that the charac- 
teristics of all the obligations in 
question and the surrounding cir- 
cumstances were of such a nature 
that it is reasonably possible for de- 
terminers to reach the conclusion 
that the secured annual payments 
were interest to creditors in one case 
and dividends to stockholders in the 
other case.” After commenting upon 
the factual differences, and upon the 
Tax Court’s conclusions that the 
Kelley payments were interest and 
that the Talbot Mills payments were 
dividends, the Court decides that 
these conclusions were not subject to 
reversal on appeal. 


turns almost en- 


Mr. Justice BLack concurred in 
result in the Talbot Mills case, and 
dissented in the Kelley case. 

Mr. Justice BurToN concurred in 
result in the Kelley case, and dis- 
sented in the Talbot Mills case. 

Mr. Justice RUTLEDGE, in a sep- 
arate opinion, held with Mr. Justice 
Back that both cases should have 
been decided for the Commissioner. 
his view is that there was no substan- 
tial difference between the facts of 


the two cases, and that the Tax Court 
was therefore in conflict with itself. 
“One might entertain the view that 
in a close situation the Tax Court’s 
judgment should be accepted what- 
ever way the die were cast, although 
reviewing courts might differ on the 
direction. But it would not follow, 
and in my judgment should not, that 
they are powerless when the throw is 
in opposite directions at the same 
time. When this occurs, in my opin- 
ion a. ‘clear-cut’ question of law is 
presented, rising above the rubric 


of ‘expert administrative determina- 


tion.” The more apt characteriza- 
tion would be ‘expert administrative 
fog.’”” In his opinion, the obliga- 
tion of neither taxpayer was sufh- 
ciently clear to warrant the interest 
deduction. 

The cases were argued by Mr. 
Frank J. Albus for the John Kelley 
Company and by Mr. J. Louis Mon- 
arch for the Commissioner of In- 
ternal Revenue in No. 36, and by Mr. 
Melville F. Weston for Talbot Mills 
and by Mr. J. Louis Monarch for the 
Commissioner in No. 47. 


Taxation — Estate Tax — Power of 
Termination 


Commissioner of Internal Revenue v. 
Holmes Estate, 90 L. ed. Adv. Ops. 
211; 66 Sup. Ct. Rep. 257; U. S. Law 
Week 4060. (No. 203, argued Decem- 
ber 12, 1945, decided January 2, 
1946.) 

This is an estate tax case under 
the statute which is now Section 
811(d)(2) of the Internal Revenue 
Code, relating to trusts created on or 
before June 22, 1936. The decedent 
created identical trusts for each of 
his three sons. The trusi for each son 
was to continue for 15 years, the 
principal being then payable to the 
son, or to his surviving issue (but 
in trust if such issue were under 21), 
or to the other two sons or their 
surviving issue. The grantor was 
the trustee during his lifetime, with 
power either to distribute or to ac- 
cumulate income during the trust 
term. He reserved also the power to 
terminate the trust at any time, 
and to distribute principal with ac- 
cumulated income to the beneficiary 
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then entitled to receive it. He re- 
tained no power to revest in himself 
or his estate any portion of the 
corpus or income. He died during 
the existence of the trusts, and with- 
out having exercised his power of 
termination. 


The Commissioner included the 
trusts in the decedent’s estate, on the 
cround that “the enjoyment thereof 
was subject at the date of his death” 
to a “change through the exercise of 


a power to alter, amend, or 
revoke.” The Tax Court and the 
Circuit Court refused to sustain the 
tax, on the ground that the decedent 
had a mere power of “termination” 
whereby the vested interests of the 
sons could be accelerated. 

The judgment was reversed in an 
opinion by Mr. Justice RUTLEDGE. 
Mr. Justice Douctas dissented with- 
out opinion. 

The opinion notes that the 1936 
amendment of the estate tax law 
added the power to “terminate” 
to the previously prohibited pow- 
ers to “alter, amend or revoke.” It 
noted also the paradoxical situation 
whereby this amendment was made 
expressly inapplicable to previously 
created trusts, and yet was stated by 
the Congressional committee to be 
merely “declaratory of existing law.” 
he opinion accepts the latter in- 
terpretation. 

The taxpayer made the further 
argument that the “enjoyment” of 
the trust property was not subject to 
change by the exercise of the power 
of termination, because the benefi- 
ciary had a vested interest in the 
property. The opinion points out 
that the beneficiary’s income was sub- 
ject to accumulation within the de- 
cedent’s discretion, and that this 
income might have become distrib- 
utable to some other beneficiary upon 
the primary beneficiary’s death be- 
fore the termination of the trust. It 
is interesting to note the Court’s em- 
phasis upon the possible distribution 
of accumulated income, and its fail- 
ure to mention that the principal 
could have become payable to an 
other. Perhaps, under this case, an 
indefeasible right to the income 
would constitute an absolute right 
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of “enjoyment,” and no tax would 
be created by the power to accel- 
erate termination, even though the 
beneficiary’s remainder interest was 
defeasible. 

The Court notes also the argu- 
ment that the decedent’s power was 
reserved only as trustee, and that he 
therefore did not retain the power as 
grantor. This argument was rejected 
on the Court’s interpretation of the 
trust instrument, so that the legal 
issue remains technically open. 

The case was argued by Miss 
Helen R. Carloss for Commissioner 
of Internal Revenue and by Mr. J. V. 
Wheat for Holmes. 


Taxation — Deductions — Traveling 
Expenses 


Commissioner of Internal Revenue 
v. Flowers, 90 L. ed. Adv. Ops. 189; 
66 Sup. Ct. Rep. 250; U. S. Law 
Week 4064. (No. 145, argued 
December 11 and 12, 1945, decided 
January 2, 1946). 

The taxpayer, a lawyer, resided in 
Jackson, Mississippi, where he had 
been a member of a law firm for 
many years. He was made general 
counsel of a railroad having its main 
office in Mobile, Alabama, but during 
1939 and 1940 he spent most of his 
time in Jackson. On his income tax 
returns for those years he deducted 
the traveling expenses and expendi- 
tures for meals and hotels incurred 
in making trips to Mobile in connec- 
tion with his employment for which 
he was not reimbursed. The deduc- 
tions were claimed under Section 
23(a)(1)(A) of the Internal Revenue 
Code relating to “traveling expenses 
(iricluding the entire amount ex- 
pended for meals and lodging) while 
away from home in the pursuit of a 
trade or business.” The Commis- 
sioner disallowed the deductions and 
the Tax Court upheld the determina- 
tion on the ground that the expenses 
were personal or living expenses com- 
parable to the expenses of a com- 
muter. The Fifth Circuit Court of 
Appeals reversed the Tax Court, and 
certiorari was granted because of a 
conflict. 

The judgment of the Circuit 
Court is reversed in an-opinion by 





Mr. Justice Murpuy. After referring 
to the applicable regulations which 
are deemed to have the effect of law 
through legislative acquiescence, Mr. 


Justice Murpny finds the conditions 


requisite for traveling expense de- 
ductions are that the expense must be 
(1) reasonable and necessary (2) in- 
curred, while away from home and 
(3) incurred in pursuit of business 
and necessary or appropriate to the 
development and pursuit of the busi- 
ness. Whether an expenditure meets 
these tests is a factual question and 
the Tax Court’s conclusions should 
not be disturbed by an appellate 
court. The opinion states that it is 
not necessary to decide whether the 
term “home” used in the Code is to 
be interpreted as residence or place 
of business, since the third condition 
requires establishment of a relation- 
ship between the expenditures and 
the railroad’s business and that con- 
dition has not been met. The ex- 
penses were incurred as a result of 
the taxpayer’s desire to live in Jack- 
son and work in Mobile and were not 
relevant to the prosecution of the 
railroad’s legal business. The opinion 
concludes that allowable travel ex- 
penses could arise only when the 
railroad’s business forced the tax- 
payer to travel and live temporarily 
at some place other than Mobile, 
thereby advancing the interests of 
the railroad. 


Mr. Justice RUTLEDGE dissents. 
The only issue, according to Mr. 
Justice RUTLEDGE, was a question of 
law as to the meaning of the word 
“home.” He takes the position that 
the Code is unambiguous in allowing 
traveling expenses while away from 
home in pursuit of a trade or business 
and that “home” is to be interpreted 
in everyday parlance and not twisted 
into “business headquarters.” The 
error of the majority, in his opinion, 
lies also in permitting the provision 
of the regulations as to the disallow- 
ance of commuter’s fares to encom- 
pass situations such as this where it 
has no application. 


The case was argued by Mr. James 
N. Ogden for the taxpayer and by 
Mr. J. Louis Monarch for the Com- 
missioner. 
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ANNuAL SURVEY OF AMER- 
ICAN LAW. By the New York Uni- 
versity Faculty of Law. Volumes for 
1942 and 1943: January 12, 1946. 
Publication date for 1944 Volume: 
1946; 1945 Volume: 
May 15, 1946. New York: New 
York University School of Law. 
Pages: 1942 Volume: Ixiti, 994; 1943 
Volume: lvit 961. $5.00 per volume; 
$17.50 for the first four if ordered 
together. 


February 22, 


Amid the epoch-marking events 
which have held the attention of the 
world during January, there has 
come the good news of the issuance 
of the first two volumes of the long- 
awaited Annual Survey of American 
Law, covering with due perspective 
the developments in legislation, ju- 
dicial decisions, administrative rul- 
ings and directives, proposals for 
improvements in the law or its ad- 
ministration, etc. This is truly an 
accomplishment of first importance, 
for lawyers and for laymen. The 
volumes for 1942 and 1943 were dis- 
tributed on January 12; the 1944 
volume is promised for the present 
month and the 1945 volume for May, 
after which the series will be kept 
current. 

When the Annual Survey of Eng- 
lish Law was begun in 1928, the 
AMERICAN BAR ASSOCIATION JOURNAL 
expressed the opinion that “An An- 
nual Survey of American Law would 
be welcomed by lawyers everywhere 
in this country”, but that “it would 
be an immensely difficult task.” Mr. 
Justice Frankfurter said: “I 7m sufh- 
ciently chauvinistic to covet such an 
annual survey for American law by 
American scholars.”’ These and oth- 
er challenges were accepted by the 
New York University School of Law, 
of which Arthur T. Vanderbilt, 
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former President of the 
Bar 


Dean. 


Association, had become 
ANALYsts Must HAVE 


“SWEAT BLoop”’ 


‘THE 


The multiplicity of the jurisdic- 
tions and sources from which 
emanates in America made the plan- 
ning and initiating of the proiec¢ 


law 


immensely difficult and arduous. The 
late Professor Edward H. Warren of 
the Harvard Law School once said 
that “Before I finish a law review 
article I sweat blood for a month.” 
rhe analysts who planned and wrote 
the surveys now published must have 
“sweat blood” for years, because each 
volume corresponds to at least sev- 
hundred 
based on the most searching scholar- 


eral law review articles, 
ship and synthetized into a consist- 
ent and well-rounded presentation 
of the year’s developments and indic- 
ative trends. 

The British prototype of the 
present work has regrettably been a 
casualty of the wartime stresses in 
England, at least to the extent that 
publication of the annual volumes 
The 
it was 


has been much slowed down. 
1940 volume is the 
19438. 
America hope most earnestly that 


latest; 
issued in Legal scholars in 
the five volumes of arrearage can 
soon be supplied, so that these two 
great series can go along together. 
For the American survey, the 
year 1942 was appropriately selected 
as the starting-point, as Pearl Har- 
bor and the entrance of the United 
States openly into World War II 
began a new era in American law 
and life. The selection and editing 
of material, and the formidable tasks 
of printing, have been carried for- 
ward in spite of the wartime obsta- 
cles and the variety of the other tasks 


imposed on the editors by the emer- 
gency. ‘he issuance of the first three 
volumes, with the fourth in sight, is 
especially timely, because of their 
availability to lawyers and law stu- 
dents who have been. long in uni- 
form and now need convenient “re- 
freshers” as to what has taken place 
in the law while they were away. 
With these volumes they can bring 
themselves abreast of four years of 
change, as to the fields of law in 
which they are particularly inter- 
ested. 

MAGNITUDE OF THE 

EpITORIAL TASKS 


The magnitude of the task per- 
formed by Dean Vanderbilt and his 
associates can be indicated. In 1942, 
the decisions of Courts alone were 
in 74 volumes containing 76,362 
pages. Although it was an “off year” 
for State legislatures, eight of them 
in regular sessions and ten of them 
in special sessions, together with the 
Congress, enacted 8,939 pages of 
laws. The 1942 Federal Register 
totalled 11,134 pages, and still did 
not contain all of the information 
which will be required of it by the 
McCarran-Sumners bill (S. 7 as 
revised) when it becomes law. The 
judicial and quasi-judicial output of 
the Federal and state administrative 
agencies, which had to be searched 
out from varied and difficult sources, 
was greater in volume than the decis- 
ions of Courts. The many proposals 
of the American Bar Association and 
other public-minded organizations, 
for legislation and for betterments 
in the law or the procedures, had to 
be integrated to the various subjects 
covered, year by year. 


EXCELLENCE OF THE 
PLAN AND SCOPE 


The manner of sub-dividing and 
treating the whole field of American 
law may be of interest here. Part I 
of each volume is devoted to Public 
Law—In General. Under it are re- 
viewed, successively, the develop- 
ments in International Law, Conflict 
of Laws, Constitutional Law, Civil 
Rights, Administrative Law, War 
Powers and their administration, 
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Federal Taxation, and Local Gov- 
ernment. Part II treats of Public 
|.aw under appropriate sub-divisions 
as to Social, Business and Labor 
Regulation. Part III deals similarly 
with the many separated ramifica- 
tions of Private Law; Part IV gives 
like treatment to Adjective Law. 

One of the most dynamic and 
forward-looking sections of each vol- 
ume is its Part V—Legal Philosophy, 
History and Reform. Jurisprudence 
is treated first; then legal history. 
Dean Vanderbilt writes comprehen- 
sively and vigorously as to develop- 
ments affecting the Administration 
of Justice, the Courts, and Law Re- 
form; also, as to Legal Education, 
Bar Organization, and the Econom- 
ics of the Bar. 

The prodigious work of these 
surveys has been done mostly by 
members of the Faculty of Law at 
New York University, and over their 
signatures, with some assistance from 
members of other faculties at that 
institution. A number of the writers 
are lawyers in active practice. The 
late Lawrence Bristol contributed 
the surveys on Patent Law; Chester 
I’. Lane, of the SEC, wrote as to the 
developments concerning the regula- 
tion of the issuance of securities. The 
tables of cases, statutes, rules, and 
orders, and the subject indices, are 
necessarily extensive. Alison Reppy, 
Lawrence P. Simpson and Russell D. 
Niles have been in charge of the edi- 
torial work, with Dean Arthur T. 
Vanderbilt as the moving spirit. 


CriTICAL COMMENTS WouLD 
Bre Captious Now 


It would be presumptuous for any 
one reviewer to essay critical com- 
ment upon such a work in entirety 
or upon any of its components. 
here may be reason for the in- 
defatigable editors of this monu- 
mental work to regret that the exi- 
gencies did not permit the issuance 
of the initial volume, for examina- 
tion and comment by lawyers and 
teachers of law, before the two suc- 
ceeding volumes had to be given 
final form. Improvements in the 
technique of survey and the per- 
spectives of relative space, as well as 


in the comprehensiveness of the in- 
dices, etc., are likely to result, when 
the volumes have gone under the 
scrutiny of men who come to grips 
with hard day-to-day requirements 
in the many fields of law. Possibly 
some members of the faculty will 
come to a greater awareness of 
the constructive contributions made 
from year co year by Committees 
and Sections of the American Bar 
Association as to more than a few of 
the subjects covered. My own im- 
pression is that Dean Vanderbilt and 
his co-workers were “on the job” 
and eager to find out how their proj- 
ect could be further improved, even 
before the ink was dry on the pres- 
ent volumes. 


American lawyers and _ teachers 
of law should regard this annual 
survey as one of their own most sig- 
nificant and praiseworthy institu- 
tions, as to which we all should be 
happy to offer such suggestions as 
we can. Until these first volumes 
have been subjected to the acid tests 
of practical use by lawyers, judges, 
teachers and law students, it would 
seem to be captious for this reviewer 
to undertake more, or to stop with 
less, than an expression of the felici- 
tations and gratitude of the members 
of the profession of law, to those 
who have toiled so diligently and 
have brought forth so worthy and 
useful .a contribution to contempo- 
rary legal scholarship. 


WILLIAM L. RANSOM 
New York 


Eptovers’ LIABILITY AND 
WORKMEN’S COMPENSATION 
IN IRELAND. By Bernard Shillman. 
Second Edition. 1943. Dublin, Ire- 
land: Dollard. Printinghouse, Ltd. 
Pages: xxxvi, 502. 


It is common for American writers 
on workmen’s compensation to cite 
and quote from English cases. Scot- 
tish cases often receive mention. It 
has been quite rare to refer to Irish 
cases. But with the advent of Mr. 
Shillman’s excellent treatise on the 
Irish compensation law, we may ex- 
pect more frequent references to Irish 
cases. 
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Curiously, his first edition of 1934 
was intended for Eire—the Irish Free 
State—and had a foreword by the 
Honorable Mr. Justice Hanna, Judge 
of the High Court of Eire, whom 
many will recall from the Associa- 
tion’s Boston meeting in 1936. The 
1943 “war edition” now has a fore- 
word by the Right Honorable Sir 
James Andrews, Lord Chief Justice 
of Northern Ireland, who points out 
that while the book “is intended pri- 
marily for use by legal practitioners 
in Eire’, yet “the author has also 
shown much industry in his refer- 
ences to both English and Northern 
Ireland cases.” 

The present work is interesting 
from a number of aspects: (1) It is 
complete, in that it contains not only 
the complete text of the Workmen's 
Compensation Act (1934) of Eire, to- 
gether with the entire six schedules; 
but (2) it also has a complete treat- 
ise on the law, with comments and 
short abstracts of every reported Irish 
workmen’s compensation appeal, not 
rendered obsolete or overruled, since 
the passing of the earliest Act of 
1897, together with many leading 
English and Scottish cases. (3) Many 
of the topics discussed sound like 
those in common use in the United 
States; e. g., “dependants”, “personal 
injury by accident”, “arising out of 
and in the course of the employ- 
ment”, “risks incidental to the em- 
ployment”, “serious and willful mis- 
conduct”, “employment under con- 
tractors”, “average weekly earnings’, 
“incapacity”, ete. 

While the English Act is un- 
doubtedly the forerunner of the 
American Acts as well as of Eire, 
many of the states in the United 
States have expanded their Acts far 
beyond England's. 

We have become more liberal in 
the interpretation of the words used. 
“Arising out of” and “in the course 
of’ have properly been given a 
broader and more extensive mean- 
ing, to comport with American con- 
ditions and American ways of legal 
and social and economic thinking. 
Our weekly benefits and maximums 
are for the most part much higher— 
and must be, as the cost of living is 
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much higher. Wages are generally 
higher here. 

Yet in the protection given to 
travelling salesmen  (‘‘commercial 
travelers”) and indoor servants (‘‘do- 
mestic servants’), some of our Ameri- 
can states have much to learn from 
Ireland and England. Seamen also re- 
ceive wide compensation protection, 
but are excluded from our Acts be- 
cause of federal constitutional ques- 
tions involved. (See Shillman, pages 
79-83). 

For persons interested in com- 
paring the compensation systems of 
the various countries, and for those 
practicing or living in Ireland, and 
for American lawyers needing cases 
on points decided in Eire and not 
decided here, the book is of great 
value, is scholarly, and is highly to be 
recommended. The work shows the 
painstaking care which goes with a 
“work of love” which can bring little 
satisfaction financially but should 
bring the author the praise and 
honor of a treatise and job well done. 


SAMUEL B. Horovitz 


Boston, Massachusetts 


Eprror’s Note: English and Scottish 
volumes on this and kindred sub- 
jects have been familiar, but an Irish 
volume is unusual. The publication 
date is given as 1943, but copies have 
just ‘been received in America. The 
reviewer is a recognized authority 
on the subject; his book is often 
cited by courts. 


Tue UNITED STATES AND 
BRITAIN. By Crane Brinton. Cam- 
bridge, Massachusetts: Harvard Unt- 
versity Press. 1945. $2.50. Pages xtt, 
305. 

This is the first of twenty-five vol- 
umes which, under the editorship of 
Sumner Welles, will be published as 
The American Foreign Policy Li- 
brary. If the other studies maintain 
the level reached by this, the authors, 
the editor, and the publisher, will 
have rendered a distinct service. 

There is no lack of books dealing 
with British-American relations; in- 
deed, there are already enough to 
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constitute a sizable library. However, 
none has yet appeared comparable to 
this, in its discussion of pressing 
current problems. Inevitably old 
ground is retread. But in this as 
the author’s arrange- 
ment ts excellent. 

Completeness demanded _ that 
there be some description not only of 
Britain but of the British Common- 
wealth and Empire—of their popula- 
tions, their resources and their forms 
of government. The irritating differ- 
ences and the fundamental affinities 
of the English and American peoples 
could not be ignored. The history of 
the relations between the United 
States and Britain has a significance 
that must not be overlooked. 

Mr. Brinton neglects none of 
these subjects. But not any one of 
them does he stress. There is merely 
a brief, noncontroversial exposition 
of each, based upon the assumption 
that his readers need nothing more 
than a refresher. His real concern is 
with the present and future relations 
among the English-speaking peoples. 

Mr. Brinton’s attitude toward 
Britain is thoroughly sympathetic, 
but entirely realistic. He deprecates 
both the Anglophiles and the Anglo- 
phobes, and abundantly demontrates 
that he is not infected with the ex- 
tremism of either. Nowhere does his 
poise appear to better advantage than 
in his utterly frank discussion of the 
relations between the British people 
and American troops stationed on 
the island, and his remark that “if 
you are not a perfectionist you will 
conclude that the American occupa- 
tion of Britain passed off as well as 
could be expected.” 

It is a truth that cannot be 
dimmed by platitudinous, post-pran- 
dial repetition that the best interests 
of each nation demand that for the 
predictable future they act in some 
kind of concert. Both are “satiated” 
powers, and neither is likely to as- 
sume the role of aggressor. There is 
no longer any basic rivalry between 
them. Each people has some charac- 
teristics which the other occasionally 
and sometimes profanely asserts it 
does not like; yet each, however 
grudgingly, accords the other its re- 


throughout, 


spect, and both have the same essen. 
tial conception of individual, na. 
tional and international morality, 
And so for more than a century now, 
although they have frequently ban. 
died epithets, there has been an ami- 
cable composition of all differences 
that have arisen between them; 
swearing they would ne’er consent, 
they have yet consented. 

li I have correctly distilled Mr. 
Brinton’s thought, he would agree 
with the remark that Mr. Hull made 
at a private luncheon: “I will not say 
that all international problems will 
be solved if Britain and the United 
States continue to cooperate; but | 
will say that none will be solved if 
they do not.” 

What shall be the method and 
extent of that cooperation? Mr. Brin. 
ton does not offer any blue print; 
neither does he equivocate. “As an 
immediate possibility, Anglo-Ameri- 
can federal union is simply not worth 
discussing. . . . the English-speaking 
peoples simply are not ‘ready’ for 
‘Union Now’.” (pages 249-250) Yet 
a great deal to the contrary has trans- 
pired, in Britain and in Canada since 
Mr. Brinton wrote. Already there 
may be doubt of the time schedule of 
his prophesy. 

He also rejects, not on the ground 
of impossibility but of undesirability, 
the formation of an “Anglo-Saxon 
bloc’. His judgment is: ‘““We and the 
British shall have to steer, not in the 
same boat but in the same fleet, 
through dangerous and largely un- 
chartered waters. But two of the 
dangers are well charted. One is 
an Anglo-American collaboration so 
close as to seem to the rest of 
the world an Anglo-American bloc 
against the rest of the world; the 
other is outright, old-fashioned, An- 
glo-American rivalry and quarreling. 
There is a way between, and we have 
got to find it.” (page 269) 

To the attainment of this gen- 
eral objective there are obvious obsta- 
cles, probably less formidable now 
than ever before. Although time has 
seemed to some of us to work with 
glacial slowness, it has operated as an 
emollient on the ancient grudge. The 
joint record made by us and our 
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3ritish allies in two World Wars has 
peen inscribed upon the palimpsest 
of our history and has obscured if not 
obliterated the 


vicarious recollec- 


tion ol 
“old, unhappy, far off things 
ind battles long ago.” 


[he tepid heat of the melting-pot has 
almost fused us as one people. Our 
number one enemy has helped im- 
mensely by proving Woodrow Wilson 
wrong when he only indicted the 
rulers of Germany and exonerated 
the German people. 

However, as Mr. Brinton points 
jut, wholly new problems are now 
posed. While most of them have been 
and are now being widely discussed, 


fr. Brinton presents them in a new 


light. He points up his discussion by 
the use of a metaphor—the parent- 
child relationship—which, though ad- 
mittedly not always exact, explains 
much. ‘The child has now reached 
the stature of the parent. It is, in- 
deed, quite a few inches taller. It 
would be ungracious, and probably 
inaccurate, to conclude that the par- 
ent is doddering to his grave. 

Both parent and child find it hard 
to alter a relation which was once 
habitual, and which has changed so 
imperceptibly and yet so finally.” 
(pages 134-135) 

Not unnaturally the British re- 
sent and many of their well wishers 
regret any intimation that the days 
of the greatest glory of Britain and 
ihe Empire have past. Impregnable 
as a sea-girt isle, Britain not ‘only 
blundered into Empire in a fit of 
absentmindedness”, but by her lead- 
ership in the industrial revolution be- 
came the richest nation in the world. 

Our own tribute did not cease 
when we achieved our political inde- 
pendence; economically and cultur- 
illy, for gener&tions we remained a 
colonial nation. 

All now is changed. The Channel 
“Is little more than a superior tank 
ditch”. The Empire and some of the 
dominions are restive. British invest- 
ments abroad have been largely liqui- 
dated. Our methods of mass produc- 
lion seem irresistible. “The intellec- 
\ual balance of trade was no doubt in 


Britain’s favor until our own times; 
nowadays the interchange at what we 
may call the “high-brow’” level is 
practically even; at the “low-brow” 
level it is strongly in favor of this 
country, thanks largely to Hollywood 
and Tin Pan Alley.” (page 59) So 
tar as we speak the same language, it 
is chiefly what H. L. Mencken has 
christened the American language. 

Despite all this, the whole ag- 
glomeration under the Crown is a 
great World Power, and the United 
Kingdom itself is a great European 
power. Nevertheless, it is difficult for 
any proud people to accept the fact 
that theirs is no longer a “top nation”. 

These psychological factors can 
not be ignored. Evidence that has 
transpired since Mr. Brinton wrote 
is found in the repercussions in the 
House of Commons over the pro- 
posed lend-lease settlement and the 
demand of some of our chauvinistic 
congressmen that we be ceded sover- 
eignty over the bases which we ac- 
quired in return for over-age destroy- 
ers. Even the question of the use of 
these bases by ,our commercial air 
lix.cs will prove not to be free from 
difficulties. 

While these are perplexing prob- 
lems, they are not insoluble so long 
as both nations can frankly talk 
across the table. ‘The appointment of 
the joint committee, of which Judge 
Jos. C. Hutcheson is the American 
co-chairman, to investigate the situa- 
tion in Palestine, is a hopeful sign. It 
will be well for American public 
opinion to withhold judgment until 
this committee reports. Indeed, I may 
add, that our gratuitous advice as to 
Britain’s conduct in India will help 
neither the work of Judge Hutche- 
son’s committee nor the solution of 
any of the other problems confront- 
ing the two countries. 

Of these problems the most press- 
ing are economic. For Britain to be 
rehabilitated a revival of her export 
trade is essential. For this to be done 
by the creation of an autarky, by her 
or the United States, or by the for- 
mation of a “sterling bloc” or a “‘dol- 
lar bloc’, would be at best a constant 
irritant and at worst a menace to 
world peace. Yet any other way out 
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is fenced with tariff barriers which 
in some way must be negotiated. 

In the press and in Congress there 
is constant debate—usually fragmen- 
tary and often intemperate—of these 
questions; Mr. Brinton sees them 
steadily and seems to me to see them 
whole; he discusses them with a clar- 
ity, a succinctness, and a sanity, 
wholly admirable. 


WALTER P. ARMSTRONG 
Memphis, Tenn. 


Tue NEW VETERAN. By 
Charles C. Bolte. New York: Reynal 
and Hitchcock. 1945. $2.00. 
212. 


Pages 


This continues to be one of the 
most fiercely controversial of the cur- 
rent books. It should, of course, be 
read by returned veterans of World 
War II, but there are even stronger 
reasons why it should be read by 
veterans of World War I and by all 
Americans, men and women, who 
wish to gain an insight into the 
problems, and into the recurring 
point of view, of many of the men 
who lately have come out of the 
Armed Forces. 

Written in a very earnest, at 
times almost lyrical style, and domi- 
nated by emotions which are hot 
from the heart, Mr. Bolte’s book has 
an intensity which is both stirring 
and absorbing. He does not hesitate 
to be both caustic and evangelical; 
his spirit is of the youthful crusader 
against conservatisms which he 
believes to be “entrenched” in the 
American body politic. His slogans 
are intriguing: “Citizens First, 
Veterans Second,’ “We Fight for 
What We Fought For,” “We've Got 
Our Own War and We Want Our 
Own Club,” etc. 

His own brave course of action 
entitles him to write and speak. A 
newspaper man since high school 
days, graduated Dartmouth 
College six months Pear! 
Harbor, the fall of France led him 
to join British 
Royal Rifle Corps. Fighting under 
Rommel’s 
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before 
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Montgomery against 


Africa Korps in the North African 
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desert, he lost a leg, and nearly his 
life, at E] Alamein. With his military 
service cut short, he returned to 
America and put life and vigor into 
the AVC (American Veterans’ Com- 
mittee) . 

Bolte has crowded into one 
volume many challenges of “things 
as they are.” His attacks on the 
American Legion and the Veterans 
of Foreign Wars provoke the most 
vehement dissents. Granted that 
the leadership of the Legion and the 
VFW has made serious mistakes at 
times and that many veterans of 
World Wars I and II will have noth- 
ing to do with them, it would seem 
that his outright condemnations of 
those established and seasoned or- 
ganizations overlook many facets of 
their diligent and honorable efforts to 
defend and preserve cherished in- 
stitutions of their country. Soon 
after the Armistice of 1919, many 
veterans and other citizens turned 
against the Legion because of its 
advocacy of “bonus” legislation, 
which in comparison with the large- 
scale “raids” of many pressure 
groups on the Federal treasury now 
seem paltry and almost self-denying. 
Bolte is much concerned about 
“native fascism,” but seems not to 
be so disturbed about its blood- 
brother—imported communism. His 
effort to depict the Legion as 
staunchly supported by the Com- 
munist-CIO hardly holds 
water. 

Anyone who saw the consultants 
of the Legion and the VFW in 
action alongside the American Bar 
Association at the San 
Conference was bound to realize 
that the over-all equation is not so 


par ty 


Francisco 


Bolte maintains, as to 
the patriotism and usefulness of 
those long-existing institutions. The 
AVC is new and untried; it has fresh 
enthusiasm and the backing of youth 
of high ideals; it can make its own 
place in the future of America. 
Every “new veteran” should make 
up his own mind as to the organiza- 
tion he will join. 

All of which leads to the princi- 
pal point of this review, which is 
that, irrespective of his choice as be- 


adverse as 
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tween the Legion, the VFW, and 
the AVC, the “new veteran” who is 
a lawyer, or who now studies law, 
will find his most agreeable affilia- 
tion, and maximum opportunity for 
public service, in the Junior Bar 
Conference of the American Bar 
Association. Around 4,000 young 
men who have seen service in the 
Army, the Navy, or the Marines, are 
members of that democratic and 
dynamic organization. At least sev- 
eral thousand more who have been 
in uniform will be coming along as 
they finish law school, into member- 
ship and work in the Junior Bar 
Conference. The friendships formed 
in the Junior Bar, the opportunities 
opened, and the public service per- 
formed, are among the most agree- 
able and valuable within the reach 
of the average young lawyer. The 
Junior Bar Conference offers the 
young lawyer-veteran his best op- 
portunity to “go to town” for a 
better America. 


Some REFLECTIONS ON JU- 
RISPRUDENCE. By Sir William 


Warwick. Buckland. Cambridge, 
England: At the University Press. 
New York: The Macmillan Co. De- 
cember 21, 1945. $1.75. Pages vitt, 118. 
If anywhere in the United States 
there is left a lawyer who has time 
and mood to turn aside from the 
travail and anxieties which beset him 
as to the state of the world, his coun- 
try, and his work, he will find this an 
engrossing little volume for a quiet 
evening in an armchair. The writ- 
ings of the distinguished Emeritus 
Professor of Civil Law in the Uni 
versity of Cambridge, who has been 
the President of Gonville and Caius 
College at Cambridge since 1923, are 
a delight because they contain pure 
reasoning and mature legal philoso- 
phy in a lucid style, with no digres- 
sions or discursiveness and no homi- 
les as to current trends in the law, 
aside perhaps from one or two inci- 
dental references to issues as to the 
powers of the American Congress. 
Principally, the book deals with 
the prolegomena of analytical juris- 


prudence—“the meaning of the word 
‘law’ as the subject-matter of juris 
prudence’. It may be heartening to 
some Americans, in an era when the 
disturbances of “peace” seem more 
poignant than those of war, to find 
that such a product of tranquil think. 
ing was put to paper in an embattled 
country, during years when bombs 
were falling and Britain stood alone 
against the Axis world. 

Perhaps without intention, the 
book is background for straight 
thinking about legal concepts today. 
The old philosophies and their con. 
flicts have their identifiable counter. 
parts in controversies of today. An. 
cient fallacies reappear in high 
places, and are expounded as having 
merit of novelty and _ originality; 
hoary arguments are renewed, to jus. 
tify the subordination of the rights 
and personalities of men to the su- 
premacy of the state; distinctions be. 
tween law and legislation are ob- 
scured by phrases. Yet in the welter 
of today’s uncertainties, Austin and 
Hobbes, Blackstone and Kant, Ben- 
tham and Krabbe, are seen to have 
disciples, often puny in stature and 
muddled in their thinking. If you 
find no delight in pure reasoning 
and clear diction, a “mystery story” 
will suit you better than Buckland’s 
classic. 

Your reviewer had finished read- 
ing the book and had written out 
the above comment on it, and was 
on his way to his office with the re- 
view in his pocket, when he read that 
the distinguished British educator 
had died on the previous day (Janu- 
ary 16), at the age of 87 years. In 
1922 he had received the John Barr 
Ames prize, awarded every four years 
by the Faculty of the Harvard Law 
School, to the author of “the most 
meritorious law book or legal essay 
written in the English®language and 
published not less than one nor 
more than five years before the 
award.” 


INTERNATIONAL CARTELS. 
By Ervin Hexner. January 26, 1946. 
Chapel Hill: University of North 
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26, 1946. 
of North 


Carolina Press. $6.00. Pages xiv, 555. 

[his book may be another step 
toward taking a transitional device 
of private-enterprise economy out of 
the domain of name-calling and 
political exploitation by self-seekers, 
and putting it ‘on the table,” to be 
looked at factually and objectively. 
There was a time when men rode to 
high place and great power in Ameri- 
ca by denouncing “trusts,” although 
they usually, sorted out as “good 
those whose financial and 
political connections were “right.” 
Lately the ‘‘cartel” has become a 
similar target as well as vehicle, and 
lawyers have been belabored for 
their part in drafting agreements 
which have been put to opprobrious 


trusts” 


uses. 

Dr. Hexner’s present work gives 
the necessary “case history” of 
“cartels’—more than a hundred of 
them—with documents and details 
of actual workings, on the basis of 
the facts to date. He offers thus an 
objective balance sheet of “debit” 
and “credit” aspects and practices of 
these combines. He depicts Ger- 
many’s vicious misuse of the “‘cartel” 
for its own insidious infiltrations, 
but does not regard that as con- 
trolling the equation. Although he 
is now a Professor of Political Science 
and Economics in the University of 
North Carolina, he had _ practical 
experience as the executive director 


of the Coordinating Corporation of 
the Czechoslovakian steel industries 


and member of the executive board 
of the State Railways of Czechoslova- 
kia, as well as one of the delegates at 
the Bretton Woods Conference. His 
comprehensive study follows the trail 
which he blazed by his well-docu- 
mented and judicious The Inter- 
national Steel Cartel, and has the 
same characteristics of mature schol- 
arship and thorough research. 

The term “cartel” has been an 
epithet from the time it was first used 
publicly, in the German Reichstag 
in 1879. Up to World War I, it 
signified collective market controls 
in Europe, and the Sherman Anti- 
trust Act was believed to bar its use 
by American industrialists, who pre- 
ferred, after all, a much freer play 


of the competitive system. Lately, 
the abuses of Nazi 
manipulators have been exposed to 
such an make the 
“cartel” the symbol of unprincipled 
aggregations of uncontrollable mo- 
nopolistic powers in private hands. 


“cartels” by 


extent as to 


The picture is fast changing. 
Until recently, the most gigantic 
“cartel” in the world, as to control 
of production and export marketing, 
was the Soviet Union. In the present 
tense, “cartel” methods of restricting 
and “peg- 
ging” domestic prices in order to 
compete better in centralized scram- 
bles for world markets have become 


domestic consumption 


the practice of many governments— 
the British Commonwealth as to the 
world’s supply of wool, Brazil as to 
coffee, Cuba as to sugar, the United 
States as to cotton, and so on. If 
every one of the United Nations is 
to assure “full employment” to all 
of its employables, as the Charter of 
the UNO contemplates, it would 
seem to be inevitable that almost 
every Nation will have an excess of 
some of its products, over and above 
what its own people will consume, 
and that centralized export market- 
ing will have to be undertaken by 
the Government and underwritten 
by the taxpayers or by the domestic 
price. 

It may thus be inevitable to ap- 
propriate and adapt the “cartel” 
device rather than to outlaw it. To 
what extent private entrepreneurs 
can best be left to wage the battle 
for export markets, and what will 
become of domestic private economy 
and of independent lawyers if gov- 
ernment becomes the _ collective 
marketer and manipulator of sur- 
pluses, can hardly be foretold. The 
issues of international law, economics 
and world politics, for the new Eco- 
nomic and Social Council of the 
UNO, 
bewildering than any hitherto en- 


may be more vast and 


trusted to any tribunal of mere men. 


At any rate, Dr. Hexner and the 
University of North Carolina have 
furnished the factual material for an 
objective approach to the newer 
aspects of the whole problem of col- 
lectivism in world 


trade. If solu- 
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tions are to be sought and tried, 
short of a universal collectivism, 
constructive thinking can spell them 
out, from Dr. Hexner’s competent 
analyses. 


Lasor POLICY OF THE FED- 
ERAL GOVERNMENT. By Har- 
old W. Metz. Washington: Brook- 
ings Institute. 1945. $2.50. Pages ix, 
284. 

Where law, policy, and politics 
are commingled in a problem with 
which lawyers and their clients have 
to deal, its consideration within nar- 
row limits has advantages. Thus to 
adopt the method and basis gener- 
ally used for scientific analysis and 
research restricts the scope but is 
conducive to objective thinking and 
detailed treatment, as well as lim- 
ited but definitive conclusions. 

Mr. Metz’s analysis of the labor 
policies of the Federai Government 
evidently was designed to gain these 
advantages. It is kept within a nar- 
row compass. It seeks to determine 
the objectives of those policies and 
to study the practices and forces 
which have shaped them. It does not 
argue that they have merits or con- 
demn them for defects or abuses. 
The effort is plainly to find out what 
the administrative agencies “actu- 
ally do, and not merely what they 
say they do.” If a reader seeks an 
interrelated and critical discussion 
of legislation and rulings, of politi- 
cal motivations and economic im- 
pacts, and of the developing conse- 
quences to the American system of 
free private enterprise, Mr. Metz’s 
objective study does not offer it. 

The author shows that the phi- 
losophy which has motivated labor 
legislation and administrative rul- 
ings during the past fourteen years 
has been to align government ag- 
gressively on the side of strengthen- 
ing labor organizations to gain mem- 
bership and power and of helping 
organizéd employees to secure in- 
creased take-home pay and shorter 
work-days and work-weeks. When 
the story is thus put together as to 
the diverse statutory objectives in 
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divi- 
sion of authority and constitutional 


the context of constitutional 
limitations, the fragmentary fashion 
in which the laws were enacted, the 
diverse forces and pressure which 
shaped their interpretation and de- 
velopment, and the varied and dis- 
similar devices used to implement 
similar policies, a reader may won- 
der, not so much as to the conse- 
quences of the resulting conflicts 
and inconsistencies, as to the extent 
to which some consistency and co- 
herence have been worked out by 
the agencies within the pattern of a 
policy, irrespective of divergencies 
of views as to its merits. 

In the absence of directives and 
definiteness in the legislation, each 
created 
has, perhaps necessarily, taken it 
itself 


agency from time to time 


upon to determine which of 
the various objectives—not always 
consistent—it shall emphasize. Mr. 
Metz’s analysis of the objectives of 
the Wagner Act and the methods 
followed to effectuate them is illus- 
trative of his exposition of what has 
been done as to other Federal labor 


statutes. two-fold ob- 


The declared 
jective of the Wagner Act is the pro- 
tection of the workers’ rights of self- 
organization and the strengthening 
of the workers’ bargaining power. 
I'hese purposes are interrelated, but 
the attainment of one often requires 
the subordination or sacrifice of the 
other. The NLRB is said to regard 
the end result, increased bargaining 
power by engaging in various forms 
of concerted action, as paramount. 
By this administrative policy, the 
NLRB is thought to have attained a 
measurable degree of coherence and 
consistency which might otherwise 
been 


have order to 


lacking. In 
strengthen the bargaining power of 
labor organizations, the Board puts 
the right to bargain exclusively in 
the hands of the majority Union, ir- 
respective of the size of the majority; 
it favors large bargaining units as 
against smaller units and affiliated 
unions as against unaffiliated organi- 
zations; and it consistently restricts 
the employees’ rights of free self- 
organization by encouraging the 
the “Union shop”, 


“closed shop”, 
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“maintenance-of-membership”, and 
other 
hold without 
freedom of choice, for long periods 


Union “preferences” which 
workers “captive”, 
of time. Yet a minority group of em- 
ployees with whom it would be il- 
legal for an employer to bargain, 
may resort with impunity to strikes, 
picketing and boycotts, to interfere 
with both its employer and the status 
granted to a majority Union under 
a collective bargaining agreement. 

A similar conflict arises between 
the Act’s aim of encouraging the 
making of binding and stabilizing 
collective bargaining contracts and 
its aim of strengthening employees’ 
bargaining power. Although an em- 
ployer and a bargaining agent se- 
lected by the votes of a majority of 
the workers have entered into a con 
tract which prohibits strikes or boy- 
cotts, the labor whom 
the contract has been made is not 


union with 


prevented from engaging in strikes, 
picketing or boycotts to compel a 
modification of the contract or to 
from the 
employer. Indeed, the author dem- 


onstrates that in no case is there ef- 


obtain other concessions 


restriction on 
a Union’s right to strike. He shows 
that whenever labor feels its rights 
under its 


fective limitation or 


contract have been vio- 


lated, it can engage in strikes and 
similar measures to enforce its own 
interpretation of the contract, re- 
gardless of whether its interpreta- 
tion would be upheld by any court 
Mr. Metz 


or unbiased arbitrator. 


cogently observes: 


. .. One reason an employer makes 
an agreement with his workers is to 
free his establishment from interrup 
tions resulting from strikes and boy- 
cotts. Many employers see little to be 
gained from a collective agreement if 
they do not secure such enforceable 
advantages from it. 


The present book does not deal, 
however, with Federal labor statutes 
as such but with the “attitudes” of 
the Federal agencies enforcing them. 
Ihe author takes up their attitude 
on a subject-matter rather than a 
statutory basis; he seeks to discover 
what that attitude is on diverse sub- 
jects, such as collective bargaining, 


labor 


strikes, picketing, organiza. 
tions, hours, wages, the peaceful set. 
tlement of disputes, etc. The focus 
of analysis is not to state the laws, 
regulations and decisions embody. 
ing the Government's labor policy, 
but to find and state that policy on 
the basis of what the agencies ac. 
tually do. 

The lawyer seeking light as to 
major trends of the Government’s la 
bor policies will find them in this 
book. He may also gain a better in- 
sight in the actual workings of the 
governmental agencies in carrying 
out their tasks and thus be better 
able thereby to anticipate and deal 
with the attitude and the probable 
determination of a particular agency 
in a given case. 


Economic RECONSTRUC. 
TION. Edited by Seymour E. Harris. 
New York: McGraw-Hill Company. 
1945. $3.50. Pages xii, 424. 

A well-rounded and useful analy 
sis and exposition of controls in the 
American economy and particularly 
of modern price and commodity con- 
trols, both domestically and in for 
eign commerce, have been assembled 
Harris of 
Harvard University, who was the Di 


by Professor Seymour E. 


rector of the Office of Export-Import 
Price Control. Twenty-three experts 
deal with these problems of the tran 
sition and post-war periods. Most of 
them had hammered out their theses 
through lecture-discussions at Har- 
vard’s Graduate School of Business 
Administration. 

The approach in most of the dis- 
cussions is from the economic aspect, 
but controls emanate from law and 
regulations and give rise to tasks for 
lawyers. The volume deals objec- 
tively with virtually all angles of re- 
conversion, re-employment, and _fis- 
cal problems, and contains much 
that is informative as a forecast of 
the future. As a comprehensive and 
unbiased survey and study of re- 
construction, Professor Harris’ sym- 
posium is the first of its kind and 
scope, on the basis of the facts as 
they were up to mid-year in 1945, 
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Prachsing lawyer 5 guade to the 
current LAW MAGAZINES 


‘ 


( oRPORATE REORGANIZA- 
PIONS—“ The Strict 
Priority in Corporate Recapitaliza- 


Doctrine of 


n”’: The leading “comment” in 

September issue of The Yale Law 
Journal (Vol. 54—No. 4; pages 840- 
452), under the above-quoted title, 

an admirable example of mature 
research which editorial work on a 
aw review promotes. 

Ever since the decision of the 
Supreme Court in Northern Pactft 
Boyd, 228 U. S. 842 


1913), it has been settled that the 


Railway v. 


yriorities of senior securities must 


x recognized in a corporate rt 
ganization; but litigation still con 
tinues on the recurring question of 
hat constitutes respect for the “strict 
iority” doctrine of the Boyd case. 
This article considers the ques- 
on as it arises in a recapitalization 
lan of which the effect is to elimi 
ite the dividends in arrears on an 
ssue of preferred stock. The author 
s critical of the decisions of the New 
York 


ave upheld 


and Delaware Courts, which 
amendments of the 
Stock Corporation Laws of thos¢ 
States to permit the elimination of 
iccrued and unpaid preferred divi 
lends through a charter amend- 
rent. He also takes issue sharply 
vith the majority view presently pre 
ailing in the Securities and Ex- 
hange Commission, and upheld by 
he Supreme Court in one case, that, 
n a recapitalization under Section 
1] of the Public Utility 


Company Act, preferred stock is not 


Holding 


entitled to participation on the basis 
f its liquidation preference. 
The 


notated and shows thoughtful anal- 


comment is carefully an 


sis of the various situations in 


which present-day statutory recapital 
will say 


zations take place. Somme 


however, that, in his solicitude for 
the preferred stockholder, the author 
ignores thé possibilities of un 
anticipated windfalls at the expense 
of the common stockholder, where 
the recapitalization is compelled by 
new statutes of public policy. (Ad 
dress: Yale Law Journal, Yale Sta 
tion, New Haven, Conn.; price for 


a single copy: $1.25). 


L ABOR LAW — National Labor 
Relations Act ‘The Employer's 
Right of Free Speech in Industry 
the Rela- 


tions Act who, 


under National Labor 


’: An employer 
under the protection of its constitu 
tional right of free speech, under- 
takes to comment to its employees on 
any matter affecting their self-or 
ganization rights, has been regarded 
as “skating on thin ice.” Utterances 
of an employer which are patently 
coercive of the employees’ organiza 
tional rights concededly constitut 
a violation of the Wagner Act. A 
lawyer has little difficulty in advising 
his clients with respect to the con 
sequences of such utterances. Ques- 
tions arise when the statement is in 
nocent on its face and is not intended 
to restrain or coerce employees. But 
even as to such a statement, the 
prerogatives of Management in ex 


ercising constitutional right of fre« 


Edztor’s Note. 


speech have been left on insecure 
Walter L. 
Daykin of the State University of 


foundations. Professor 
Iowa, in an article under the above- 
noted title in the November-Decem- 
ber issue of the //linois Law Review 
(Vol. XL—No. 2; 185-216) , 
demonstrates, on the basis of the 
NLRB 


Courts, how uncertain and insecure 


pages 


decisions of the and the 
the employer's constitutional right of 
free speech on such matters is in 
practice. He shows by citation and 
that the 
legality is, not the express language 


reference ultimate test of 


or intent of the utterance but its 
coercive effect upon the employees, 
in the setting of the totality of the 
employer’s conduct or entire labor 
background. 

Before a lawyer advises his em 
ployer-client that an intended expres 
sion of opinion may prudently and 
validly be made, he would do well 
first to read Professor Daykin’s ref 
NLRB has said in 
similar 


erences to what 
connection with and anal 
yous statements which, although not 
coercive in language or intent, have 
nevertheless been held “‘intimidatory 
anti-union” under the subjective test 
of the point of view of the employees. 
It would seem that an employer who 
would exercise his constitutional 
right of free speech as to labor mat 
ters must, like Caesar’s wife, be above 
reproach; and, after reading Profes 
soz Daykin’s article, a practitioner 
may decide that the test is too strict 
for his particular client and thereby 
advise him to forego making, or at 
least to modify, the particular state 
ment under consideration, so as not 
to violate the neutrality required of 
employers by the present law. (Ad- 
dress: Illinois Law Review, 357 East 
Chicago Avenue, Chicago, IIL; price 
for a single copy: $1.00). 


Members of the Association who wish to obtain any article referred to 


should make a prompt request to the address given with remittance of the 


price stated. If copies are unobtainable from the publisher, the JOURNAL 


will endeavor to supply at a price to cover cost plus handling and postage, 


a planograph or other copy of a current arti le. 
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Lecau BIOGRAPH Y—Memorial 
of Professor Edward Warren of the 
Harvard Law School: The October 
issue of the Harvard Law Review 
(Vol. LVIII—No. 8) read 
and treasured by lawyers who were 
students under “Bull” Warren, be- 
cause the 


will be 


issue is dedicated to his 
memory and contains many reminis- 
cent sketches of his work and worth 
as a teacher of law. Lawyers who 
never came under the spell of his 
robust methods will find the issue of 
absorbing interest, well worth read- 
ing and passing on io novitiates in 
our profession. 

Warren was of a day when it was 
that should 
train lawyers and should train them 
in law. “The object of law school,” 


believed law schools 


he said,’ “is to cultivate legal judg- 
ment. Brains are cheap nowadays. 
Judgment is paid high. The law is 
a grind.”” He was ruthless in his ex- 
posure and disparagement of “‘slop- 
piness” in legal work, in his class- 
room or in law offices. He thought 
that if a student, however brilliant, 
could not “take the gaff’ of blunt 
criticism for a careless or inadequate 
analysis, he did not belong in Harv- 
ard Law School. He was intolerant of 
flabbiness in thinking or inexactness 
in expression. Incidents of his “crack- 
ing down” on the casual and the un- 
thinking, during his thirty-nine years 
in the School, are legendary; many of 
them are told in this memorial. He 
was of the rugged school who ex- 
emplified and expounded ihe growth 
of the common law. A stalwart con- 
servative, he was steadfast in his con- 
victions and truculent in his contro- 
versies; but he had a great kindliness 
and sense of fairness toward 
whom he 


those 


believed were honestly 


wrong. 

The tributes in this fitting me- 
morial are from men who were his 
associates in the Law School Faculty, 
some of whom had been students un- 
der him. Professor Zechariah Cha- 
fee, Jr., writes the biographical sketch; 
and there are penetrating portrayals 
by Samuel Williston, Roscoe Pound, 
Felix Frankfurter, John M. Maguire, 
Joseph N. Welch, W. Barton Leach, 
and James M. Landis. They are not 
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only contributions to the literature 
of the law and the history of law 
teaching; they add up to a significant 
interim appraisal of the marked 
changes which have taken place in 
the century, both in the law and in 
the preparing of young men to be 
lawyers. (Address: Harvard Law Re- 
view, Cambridge 38, Mass.; price for 
a single copy: 75 cents). 
a 


Lanrrations OF ACTIONS— 
“A Comparison of the Statutes of 
Limitations’: The Indiana Law 
Journal publishes in its October is- 
sue (Vol. 21—No. 1; pages 23-43) a 
study by Harry B. Littel, a third-year 
student of the Indiana University 
Law School, of the variations among 
the Statutes of Limitation presently 
effective in the several states. Ap- 
pended to the text is an informative 
chart which shows the time periods 
allowed in each state for bringing an 
action of the varying types. Some of 
the variations are startling. Thus, an 
action for injury to the person must 
be brought in Connecticut, Delaware, 
Kentucky and Tennessee, within one 
year, but may be brought in Louisi- 
ana within ten years. An action to 
recover possession of real estate in 
California must be brought within 
five years, while in most other states 
the time periods range from ten to 
twenty years. 

As a result of his survey, the au- 
thor concludes that greater uniform- 
ity exists in the time periods for 
personal actions than in those for 
real estate actions. He also finds that 
generally there is a trend toward 
shorter time periods. (Address: In- 
diana Law Review, 38 Maxwell Hall, 
Bloomington, Ind.; price for a single 
copy: 75 cents). 


Trus T'S — “Should the Prudent- 
Man Rule for Trust Investment Be 
Adopted in Wisconsin?”: A bill to 
adopt the “prudent-man rule” of 
trust investment (sometimes known 
as “the Massachusetts rule’) was de- 
feafed at the 1945 session of the Wis- 
consin legislature. In the July issue 
of the Wisconsin Law Review (Vol. 
1945-No. 4; pages 499-515), Malcolm 


K. Whyte makes a strong plea to 
Wisconsin legislators to cast off the 
“makeshift legal list’’ and place their 
reliance on the judgment of prudent 
men for investing trust funds “rather 
than on the unscientific and_per- 
petually outmoded prescriptions of a 
legislature.” Mr. Whyte states that 
it is possible that the “legal list” 
since 1903 has been the inducing 
cause of more trust losses in Wiscon- 
sin than all of the losses attributable 
to the faithlessness of trustees over 
the same period. Mr. Whyte attrib- 
utes Wisconsin’s unhappy experience 
to the very nature of the legislative 
“legal list” which, he says, is often 
dominated by political considera- 
tions, is apt to be unscientific, is 
favorable to investment in legally 
approved but unsound securities, and 
tends to suffer from chronic obso- 
lescence. Although admitting that 
the “prudent man rule” imposes a 
greater responsibility on the trustee 
in the selection of investments, Mr. 
Whyte argues that it should result in 
greater safety for the beneficiary's 
investment which is, after all, the 
primary consideration. (Address: 
Wisconsin Law Review, Madison, 
Wisc.; price for a single copy: 75 
cents). 


Tr ISTS — Termination — “Powers 
of Trustees upon Termination of 
Trusts’: An article titled as above, 
by Harrison F. Durand of the New 
York and New Jersey Bars, is in 
the November issue of the Columbia 
Law Review (Vol. XLV—No. 6; pages 
865-888). The author discusses at 
length and with useful citation of 
authorities the various problems of 
management which arise upon the 
termination of a trust and prior to 
final distribution, and points out that 
such problems are seldom provided 
for in the instrument creating the 
trust. The courts appear, however, 
to have little difficulty in carrying 
over, to the interim period following 
termination and prior to distribu- 
tion, the powers conferred upon the 
trustee in the instrument, and seem 
willing to make use of their broadest 





1. Spartan Education, pages, 62-74. 
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equity powers to safeguard the trust 
assets and permit proper distribu- 
tion. While discussion is grounded 
prim irily in the law of New York, the 
problems discussed and their solution 
are of general interest. (Address: 
Columbia Law Review, Kent Hall, 
Columbia University, New York City; 
price for a single copy: 85 cents). 


Wiuts — Undue Influence — 
Kindness and Affection as Ele- 
ments of Undue Influence’: The 


The following jurisdictions will elect 
a State Delegate for a_ three-year 
term beginning at the adjournment 
of the 1946 Annual Meeting and 
nding at the adjournment of the 
\nnual Meeting in 1949: 

Arkansas 

Colorado 

Delaware 

Georgia 

Idaho 

Indiana 

Louisiana 

Maryland 

Minnesota 

Nevada 

New Hampshire 

New York 

Ohio 

Oregon 

Rhode Island 

Utah 

West Virginia 

The following states will each 
elect a State Delegate to fill the va- 
cancy in the term expiring at the 
adjournment of the 1946 Annual 
Meeting: 

Louisiana 

Minnesota 

Utah 

West Virginia 

The following states will each 
elect a State Delegate to fill the va- 
cancy in the term expiring at the 


point of departure for a note entitled 
as above, in the July issue of the Wis- 
consin Law Review (Vol. 1945— 
No. 4; pages 633-646), is the decision 
of the Supreme Court of Wisconsin 
in Matter of Faulks, 246 Wis. 319, 17 
N. W. 2d. 359. The Court there up- 
held a will which gave the bulk of 
the estate to the physician of the 
testarix, to the exclusion of persons 
who were claimed to be more natu- 
ral objects of her bounty. The author 
states that the majority of the Court 
felt that the attentions paid to the 
testatrix by the beneficiary were mo- 


tivated by kindness and affection, but 
suggests that a necessary qualification 
of this point of view is that the acts 
of kindness must be genuine and not 
fraudulently performed for the hope 
of gain. While the subject-matter of 
the note is limited in scope, it ir of 
value in emphasizing the reluciance 
of the courts to overturn wills and 
the necessity of presenting a strong 
case in a situation where undue influ- 
ence is actually present and must be 
defeated. (Address: Wisconsin Law 
Review, Madison, Wis.; price for a 
single copy: 75 cents). 


Notice by the Board of Elections 


adjournment of the 1947 Annual 
Meeting: 

New Mexico 

Pennsylvania 

Tennessee 

Vermont 

State Delegates elected. to fill va- 
cancies take office immediately upon 
the certification of their election. 
Nominating petitions for all State 
Delegates to be elected in 1946 must 
be filed with the Board of Elections 
not later than May 31, 1946. Forms 
of nominating petitions for the three- 
year term, and separate forms of 
nominating petitions to fill vacan- 
cies may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1140 North Dearborn Street, 
Chicago. Nominating petitions must 
be received at the Headquarters of 
the Association before the close of 
business at 5:00 P.M. on May 31, 
1946. 

Attention is called to Section 5, 
Article V, of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the an- 
nual meeting in each year, twenty-five 
or more members of the Association 
in good standing and accredited to a 
State (or the territorial group) from 
which a State Delegate is to be elecied 


in that year, may file with the Board 
of Elections, constituted as hereina‘ter 


provided, a signed petition (which 
may be in parts), nominating a can- 
didate for the office of State Delegate 
for and from such State (or the ter- 
ritorial group) . 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 


Each 
nominating petition must be accom- 


member in good standing. 


panied by a typewritten list of the 
names and addresses of the signers 
in the order in which they appear 
on the petition. 

Nominating petitions will be 
published in the first issue of the 
AMERICAN BAR ASSOCIATION JOURNAL 
which goes to press after the receipt 
of the petition. 
tures received after a petition has 
been published will not be printed 
in the JOURNAL. 


Additional signa- 


Special notice is 
hereby given that no more than fifty 
names of signers to any petition will 
be published. 

Ballots will be mailed to the 
members in good standing accredited 
to the States in which elections are 
to be held within thirty days after 
the time for filing nominating peti- 
tions expires. 

BoaARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Laurent, K. Varnum 
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The World Court 


(Continued from page 80) 


Maximo H. ZEPEDA 
(Nicaraguan) 
Norway. . . Helge Kiarstap (Nor- 
wegian) 
Panama. . . Manley O. Hupson, 


(United States) 


Antonio Sanchez Br 
STAMANTE y_ Sirvén 
(Cuban) 

Isidro Faseta Alfaro 


(Mexican) 
Carlos Lozano y 
Lozano (Colombian) 
Paraguay. . 
Barros e AZEVEDO 
(Brazilian) 
Isidro FABELA 
(Mexican) 
Carlos Lozano y 
Lozano (Colombian) 
Celso R. VELAZQUEZ 
(Paraguayan) 


Alfaro 


Peru. . Luis ANDERSON (Costa 
Rican) 
Arturo Garcia Salazar 


(Peruvian) 

Carios Lozano y 
Lozano (Colombian) 

Manuel Vicente’ ViL- 
LARAN (Peruvian) 

. Francisco A. DELGADO 
(Filipino) 

Manuel Vida 
(Filipino) 

Manley O. Hupson 
(United States) 


Philippines 


GALLEGO 


Poland.... .Jerzy Stefan LANcGRop 
(Polish) 
Bohdan WINIARSKI 


(Polish) 


Abdel Hamid Bapawi 
Pasha (Egyptian) 
Youssef SuLciFAR Pasha 
(Egyptian) 
\bdel Hamid Bapawt! 
Pasha (Egyptian) 

Faris al-KHOURI 
(Syrian) 

Youssef SuLcIFAR Pasha 
(Egyptian) 

.Cemil Kadri 
(Turk) 

Sir Arnold Duncan 
McNair (British) 

Muammer Rasit SEvic 
(Turk) 

Viadimir FAJNoR 
(Czechoslovak) 

Viadimir Mikhailovich 
Koretsky (Ukrain- 
ian) 

Milovan ZoricicH 
(Yugoslav) 

Jerzy Stefan 
(Polish) 


Saudi Arabia. . 


Syria 


purkey..... BILsEI 


Ukraine....... 


LANGROD 
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. José Philadelpho — de 


Union of 
South Africa. 


Reginald Percy Basil 
Davis (South African) 
F. B. VAN DEN HEEVER 
(South African) 
eee art Sergei Borisovich 
Krytov (Soviet) 
Ivan Sergeevich Pere- 
TERSKY (Soviet) 
Jerzy Stefan LANGrRop 
(Polish) 
Milovan ZoricicH 
(Yugoslav) 

United 
Kingdom... . Sir Arnold Duncan 
McNair (British) 

Charles pE VIssCHER 
(Belgian) 

Mohammed ZAFRULLAH 
Khan (indian) 

Milovan Zoricicu 
(Yugoslav) 

Green H. HAcKwortu 
(United States) 

Jules BASDEVANT 
(French) 

Carraciolo PARRA-PEREZ 
(Venezuela) 

John SprRoPOULOs 
(Greek) 
.Eduardo ACEVEDO 
(Uruguayan) 
Alejandro ALVAREz 
(Chilean) 
Isidro FABELA 
(Mexican) 
Martin C. Martinez 
(Uruguayan) 

Charles G. FENwiIck 
(United States) 

Carraciolo PARRA-PEREZ 
(Venezuelan) 

Néstor Luis PEREz 
(Venezuelan) 

. Mihailo KoNsTANTINO- 
vick (Yugoslav) 

Milovan Zoricicu 
(Yugoslav) 


The Action of 

the ‘‘American Group” 

Although Judge Hupson has been 
nominated by the groups of seven 


United States. . 


Uruguay...... 


Alfaro 


Venezuela..... 


Yugoslavia. .. 


countries and Professor FeENwick by 
the group of Venezuela, the “official” 
nominee of the American group is 
Green H. Hackwortu, 
served faithfully and capably as le- 
gal adviser of the Department of 
State since 1925, has attended many 
international conferences, the 
Chairman of the Committee of Jur- 
ists whose Washington sessions pre- 
ceded the San Francisco Conference, 
was prominent among the advisers 
of the American delegation during 
the drafting of the Charter and the 


who _ has 


was 





Statute, and is the author of a Digey 
of International Law, recently pub 
lished in eight volumes, which is ip 
some sense a continuation of Johy 
Bassett Moore's Digest. 

The American group in the Pe 
of Arbitration ha 
consisted for some years of Henry | 


manent Court 


Stimson, Green H. Hackworth, of 
the State Department, Michael } 
Doyle of the Philadelphia Bar, and 
Manley O. Hudson. Former Secae.§ 
tary of State Cordell Hull was x 
cently named by President Truman 
to take the place of Judge Hudson 
whose term had expired. 

Mr. Hackworth’s nomination was 
sponsored by his former “Chief, 
“Judge” Hull, and supported by 
Former Secretary of War Stimson. | 
is understood that Mr. Doyle favored 
the nomination of Judge Hudson 
and urged that the group should a 
least nominate two Americans, 4s 
many other countries had done. 

Believers in the principle thai 
judges who have served long and 
capably should be retained in offic 
and the further conviction that th 
new Court of fifteen members wil! 
be in need of jurists of seasoned ex 
perience and proved independenc: 
as well as qualifications, will regret 
the failure of the American group % 
to nominate Judge Hudson also, to 
the end that the General Assembly 
and the Council 


Security might 


make their choice between Ameri 
cans equally sponsored by their own 
Twenty countries 
nated two of their own Nationals. 
Judge Hudson’s many contributions 
to the work, the literature, and the 
prestige, of the World Court, have 
been outstanding. 


country. nomi- 


The members of the General As 
sembly and the Security Council are 
of course in a position to make and 
vote their own independent selec 
from the 
but as a practical matter it is to be 
expected that the withholding of 
American sponsorship from Judge 
Hudson will lead to the election of 
Mr. Hackworth, who spoke concern- 
ing the World Court and interna- 
tional law at the 1945 meeting of 


tions, among nominees; 


the American Bar Association. 
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American Aid for Restoring 
the Inns of Court 


\t the Cincinnati meeting, the report of the Board of Governors 
chronicled the receipt of a letter, by President Simmons, from 
Former President John W. Davis, of New York, one-time Am- 
bassador of the United, States at the Court of St. James. Mr. 
Davis submitted the suggestion that American lawyers should 
aid in the restoration of the buildings or the libraries of the 
historic Inns of Court, which were devastated by Nazi bombing. 
Mr. Davis’ letter was as follows: 

You may remembe that in the fali of 1941 the Board of 
Governors of the Amei'can Bar Association adopted a resolution 
expressing sympathy with the Inns of Court in their destruction 
and expressing the hope that when the time came to repair the 
damage to the buildings, the lawyers of America might be per- 
mitted to share in the work of restoration. The resolutions were 
transmitted to the Attorney General, the Right Honorable Sir 
William Jowitt, and others. 

I have been in correspondence with Mr. Justice Robert H. 
Jackson on the subject prior to his departure for the war trials 
and had some correspondence with persons in England. There 
is some doubt, apparently, as to the program for rebuilding over 
there and some of them think that the government war insurance 
will cover them. But nothing definite has emerged from that side 
of the water as to their future plans. 

There has come the suggestion, however, that American law 
yers might help them to restore their libraries. This would seem 
to be a very useful gesture. 

It seems to me if anything of the sort is to be undertaken, 
it should be under the auspices of the American Bar Association 





and not as the result of any voluntary committee of gentlemen, 


























Exterior of the Middle Temple Hall showing damage. In fore- 
ground is a lowyer's clerk searching for books among the debris. 
—Planet News Lid 


no matter how eminent. What would you think 
of the propriety of appointing a special com 
mittee to deal with the subject with authority, if 
it seemed best, to solicit contributions from the 
American Bar? I hasten to add that in the ap 
pointment of such a committee you will not feel 
under any constraint to consider me as a pro 
ponent of the idea. 
Cordially yours 
JOHN W. DAVIS 


Gos Diiestsiioasty eel 
das: : 34 


The suggestion was deemed worthy of explor 
ation and consideration, and President Willis ' 
Smith was authorized to appoint a committee 
of members of “the Association, to inquire 
into what could best be done, as between aid to 
libraries or to the memorial restoration of a 
building, in token of the long-time kinship of 
the lawyers of the two countries and their close 






Forewell to the Inns of Court—what the Luftwaffe ochieved. This picture shows all 
that is left of the twelfth century chapel of the Knights Templars in London and of the F : 
seventeenth century colonnade thot replaced its old cloister.—British Combine Photo ties during the years of common danger. 
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(Continued from page 89) 


but bottles of phosphorus and naph 
tha which burst into hot flame spon 
taneously on impact. I recall the 
great search made through the an- 
cient manuscripts in the Bodleian 
Library at Oxford to ascertain the 
exact composition of Greek fire which 
had last been used decisively in 1100 
when Alexius of Constantinople 
routed a Pisan fleet by its use. 

There were few anti-aircraft guns, 
so A. A. mountings had to be im 
provised for light and medium ma 
chine guns and for field guns; and so 
on throughout the whole range of 
requirements. 

We did not possess the modern 
weapons needed so something else 
had to be found to take their places. 
Explosive obstacles to surprise and 
destroy enemy tanks—trip-wires to 
wreck enemy planes and gliders at- 
tempting to land on any areas where 
this form of attack was thought likely 
—the whole business was very primi- 
tive indeed. 

Even guns which dated back to 
the era preceding the South African 
War, which had been placed in store 
by the thrifty Admiralty, were taken 
out and pressed into use mounted on 
commercial vehicles of sorts with 
boiler plate for armour. They may 
not have been very effective but in 
their utter ugliness they looked for- 
midable, and that was something. 

With great truth, through the 
long days of the summer of 1940, Brit- 
ain was held largely by bluff, for it is 
difficult to believe that any serious 
attack from across the Channel could 
have been effectively resisted. 


Britain Nevertheless 
Held by Faith 
Yet Britain held. But it was not so 
bluff of the Britisher 
which scared Hitler off. It was his 
faith that the barrier which he of- 
fered to the enemy by his indomita- 
ble courage would awaken amongst 
the peoples who were looking on in 
despair at this unequal struggle con- 
fidence in the ultimate success of 
resistance to aggression. It was his 
faith that help would ultimately 
come and that the sacrifices in the 
air, on the seas, and even on its soil, 
would not have been made in vain. 
I give you Churchill’s unforget- 
table words which rallied a reeling 
and bewildered nation: 


much the 


We shall go on to the end; we 
shall fight on the seas and oceans, we 
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shall fight with growing confidence 
and growing strength in the air, we 
shall defend our island whatever the 
cost may be, we shall fight on the 
beaches, we shall fight on the landing 
grounds, we shall fight in the fields 
and in the streets, we shall fight in 
the hills, we shall never surrender, 
and even if, which I do not 
moment believe, this island, or a large 
part of it, were subjugated and starv- 
ing, then our empire beyond the 
seas, armed and guarded by the 
British fleet, would carry on_ the 
struggle until in God’s good time the 
New World, with all its power and 
might, steps forth to the rescue and 
the liberation of the old. 


for a 


The answer came from you, the 
United States. It came first at the 
Ogdensburg Conference. It came 
with the transfer of the fifty de- 
troyers which, by legal ingenuity, 
your country sold to Britain. And 
it came for the whole world to hear 
in your President's broadcast on the 
1940. To use 
the expression of Edgar McInnis in 
his Oxford History of the War: “It 
was a trumpet call for the fullest 
national effort to ensure a British 
victory.” 


29th of December, 


And, lastly, the answer came on 
the llth of December, 1941, when 
you entered the war against Ger- 
many. 
Japanese diversion, the sneak attack 
on Pearl Harbour, and your grave 
problems in the Pacific, never ex- 


Hitler, gloating over the 


pected that you could pay any at- 
tention to Europe, that you would 
literally ‘carry the war into Africa.” 
No, Mr. Schickelgruber’s intuition 
gave him no inkling that that kind 
of courage was to be found on this 
side of the Atlantic. 


The Role of Canada 

and Its Leader 

And while we are considering these 
moments in the world’s history, may 
I make a passing reference to the 
role which Canada and its leader, 
Mr. Mackenzie King, were privileged 
to play? Immediately upon the dec- 
laration of war by Britain, the Par- 
liament of Canada had been sum- 
moned by the Prime Minister. On 
the 10th of September, 1939, it, in 
turn, notified the enemy of France 
and England that it had entered the 





conflict. Canada did not have to do 
this. Canada is a member of the 
British Commonwealth, yet free to 
handle its own destiny in war or in 
peace. Canada is a nation. 

As the picture grew darker and 
darker in Europe and as opinion in 
your country came more and more 
to realize the danger in which Amer. 
ica stood, Mr. Mackenzie King came 
to occupy an ever increasingly im. 
portant role in the relations between 
This was be. 
cause he enjoyed, and properly s0, 
the esteem and full confidence of 
both Mr. Roosevelt and = Mr. 
Churchill; and these two 
great leaders came to meet and dis. 
cuss together the grave problems 
which confronted them, many of 
their dealings were handled through 
the Prime Minister of Canada. 

I once asked him to tell me just 
a little of that story—some details of 
the facts which in a general way are 
known by those in his immediate 
entourage—facts which are common 
talk in the high diplomatic circles 
of Washington, London and Ot 
tawa. He would not do so. 

When time permits the 
opening of the vast number of files 
on the top floor of Laurier House in 
Ottawa, then history will reveal with 
precision what our peoples owe to 
the keen mind of a great statesman 
who lives in the Canadian capital, a 
man who quietly helped to carry the 
burdens of the world because two 
great leaders had confidence in him. 


two great countries. 


before 


sale 


The Ogdensburg 

Conference in 1941 

But if I cannot give you some preci- 
sions of the most interesting discus- 
sions and conversations that went 
on between the White House and 
No. 10 Downing Street via Laurier 
House, I can at least refer to one 
event which publicly exemplified 
the close cooperation between our 
countries. I have in mind _ the 
Ogdensburg conference. It 
theres that, again through legal in- 
genuity, your country and mine, @t 
a meeting of Mr. Roosevelt and Mr. 
King, arrived at an agreement, im- 
portant less for any detailed provi- 
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sions than for its inevitable implica- 
tions in the ultimate defeat of the 
common enemy. 

1941, 
was at peace and neutral, yet the 
United 


States and Canada, arrived at by 


In August, your country 


avrcement between the 
President Roosevelt and Mr. King, 
provided for the setting up of a 
Joint Defense Board to 

“consider in a broad sense the 

defense of the northern half of the 

western hemisphere.” 

It did not, nor could it, provide for 
any specific action under any spe- 
cific conditions. It 
could it be, a formal alliance, nor 
did it in so many words give the 
forces of either nation the right to 
use the territory of the other; yet, 
and again I cite from McInnis: 


was not, nor 


The United States could not in 
any case see a potential enemy in 
control of Canada, as Roosevelt had 
recognized two years before when he 
pledged American aid against an in- 
vader; nor could the United States 
allow Canada to endanger her own 
security if America were ever in- 
volved in a major war. Practically, 
the two countries were 
gether; and the essential task of the 
Defense Board, which began its ses- 
sions at Ottawa the following week, 
would be to prepare the necessary 
steps to be taken when an emergency 
should arise. 


bound _to- 


Chis meeting between Mr. King 
and Mr. Roosevelt took place on 
the 18th of August, 1941. Its pur- 
port was announced on the 29th. 
Nor does any one believe that it was 
only by coincidence that on the 3rd 
of September, Mr. Roosevelt in- 
formed Congress of the sale of the 
fifty destroyers, and of the acquisi- 
tion by the United States of seven 
bases on British territory in the 
Caribbean and an eighth in New- 
foundland on a lease of 99 years. 

If these words are ever recorded 
anywhere, I wish that there be 
recorded with them my opinion that 
some day grateful history, lauding 
on the one hand the political cour- 
age which your country showed in 
those dark days, will also pay tribute 
to the silent negotiator from Ottawa 
who to this day even refuses to allow 
his deeds to be known. 





Meanwhile, in spite of this silence 
for which he has so often been chid- 
ed, if not blamed, it is of some inter- 
est to note that Mr. King has held 
the confidence of the people of Can- 
ada by being its Prime Minister for 
many momentous years. In order that 
no one may possibly believe I would 
be inclined to be politically partial, 
I would recall here that Mr. King, 
now past 70, has definitely stated that 
he would not choose to run again 
when his present term of office ex- 
pires. This would be in 1950. He will 
then have been in office for 26 years. 
A unique record, I believe, in any 
democratic country. 

Why have I referred to Mr. 
Churchill and Mr. Roosevelt and 
their confidence in Mr. King? It is 
simply further to 
thought which I 


advance the 
have submitted 


that it is this confidence in each 
other, the trust of the beleaguered 
Britisher in the understanding and 
good faith of the American and 
Canadian, which vitalized the resist 
ance of Britain, brought about a 
common unity of purpose and ac- 
tion, and formed the turning point 
of the war. 

It is this confidence—I use these 
words advisedly—it is this confidence 
which won the war. And that is why 
we speak of these things today. 

Now, having looked back on the 
world-saving alliances of war, let us 
examine briefly the preceding al- 
liances of peace. 


Misunderstandings 

Followed World War | 

In 1919, the United States, Britain 
and France had fought together and 
won a war. As nations they could 
not be more homogeneous, yet their 
disagreements at the conference 
table now have passed into history. 
The United States at one moment 
found itself compelled to advise its 
two allies that it might withdraw 
altogether from the treaty-making 
meetings. France sanc- 
tions which Britain was not prepared 


demanded 


to grant and which were totally 
repugnant to President Wilson. You 
will recall that, even before the 
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Armistice was signed, Germany had 
begun to weave its spider web—a web 
which was to entrap its former 
enemies in the meshes of diplomacy 
and perfidy and enable it to con- 
tinue to weave and weave until it 
had, in some way or another, al- 
most enmeshed the whole world. 
The misunderstandings which, 
even before the signature of Versail- 
les, separated the Allies of the day 
that the 


which was presented to Germany 


before, willed document 
for signature bore for its watermark 
“War” and a guarantee that the con- 
flict of 1914 


would flare up anew. 


was not ended and 


If Britain and France 
Could Have Agreed 
It is trite to say today that if Britain 
and France could have agreed to 
keep the Hun even within the four 
corners of the Treaty of Versailles 
yes, if the United States had not 
been so confident in the contri- 
tion of its past enemy—we might not 
have had to face the war of the past 
five years. Nor would Japan have 
been so bold as to attack your coun- 
try if all eyes had not been turned 
towards the life-and-death struggles 
in Europe. 

How was it that two countries on 
the same continent who had fought 
against the Germans, who knew Ger- 
many’s resources and its wiles, were 
unable to check the rising power of 
Hitler before he could gather arms 
such as no country had ever seen OF 
contemplated before, before he 
could fanaticize his youth and train 
his army as no army had yet been 
trained? 

France and Britain had every 
possible warning of the impending 
danger. France, I may say, in the 
decade which followed the Treaty 
of Versailles, endeavoured to have 
sanctions applied, but it could not 
enlist the aid of its former Allies. 


Why France 

Failed to Be Ready 

Did the governments of the inter- 
ested nations fail to perceive these 
brutal facts? Had the leaders of the 
governments become stricken with 
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total blindness? If not, why then 
did they remain riveted in inaction 
instead of having recourse to the 
remedies which were so clearly in- 
dicated? These questions lead us to 
look into yet another chapter of the 
history of the Allied Nations during 
the last 
first turn towards France. 


quarter century. Let us 

The men in its government who 
called for arms, for money to main- 
tain war strength equal to that 
which was growing up across the 
Rhine, addressed their pleas to deaf 
ears. Public opinion had been lulled 
into security. They did not want 
war, no more than we do today. 
They did not wish to hear any more 
harping upon the narrow margin by 
which the Battle of the Marne had 
been won, nor the final desperate 
phase of the conflict when the 
United States 
turn the second tide, to 


had to come in to 
stem the 
last onslaught on their country. 
Uhey did not wish to be reminded of 
their sacrifices and their dead. Men, 
who in public life saw all too clearly 
the handwriting on the wall, lost 
popularity and, by the vote of the 
people, were banished from office. 
Britain Was Lulled 
by False Security 
situation 


In Britain, the was the 


same. Baldwin who was Prime 
Minister during the most moment- 
ous years of German preparation, 
candidly and shockingly admitted, 
when he had retired, that if he had 
appealed to the public for more 
money, more men and more arms, 
he would not have been re-elected. 
\s a matter of fact, his political op- 
ponents were greate1 pacifists than 
he was. 

We have here two striking ex- 
amples of peoples who flatly refused 
to see the pits of Hell towards which 
they were being dragged by the il- 
lusory sentiment of security into 
which they had willingly allowed 
lulled. One is 
tempted to say that if these men had 


themselves to be 


had courage they would have been 
able to influence public opinion. | 
do not think that is correct. There 
when 


comes a 


time, apparently, 
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public opinion .either sways the 
leader or where the leader can no 
longer be heard if he would tell the 
unpleasant truths which have to 
be told. 

The thinking man of the com- 
munity must step in as an in- 
dividual. The lawyer, individually 
and collectively, heard and _re- 
spected as he is in every nook and 
corner of every democratic country, 
should assume his share of respon- 
that the 


history of the first great war and its 


sibility. He should see 
aftermath, and of the second great 
war, are never forgotten. 

A great French biologist once 


said: “La vie, c'est l'ensemble des 
forces qui s’opposent a la mort’— 
“Life is the combination of those 
forces which struggle against death.” 
As aptly it may be said that peace 
is the combination of those forces 


which struggle against war. 


Military and Naval 
Forces Are Necessary 
And, forsaking the philosopher and 
those who have made a study of 
history and human nature to come 
down to the hard, practical men of 
today, I heard General Crerar, the 
present Commander-in-Chief of the 
Canadian Army, saying, last week, 
at a reception in Montreal—and here 
he but echoes the great and valiant 
military leaders of your country: 
\ country possessing a democratic 
form of government, with a widely en 
franchised 


loath to resort to war as an instrument 
of national policy. A nation with a 


electorate, is extremely 


government quickly responsive to the 
views of a population, enjoying free 
dom of thought and speech, is infi- 
nitely more concerned with evolution 
than with revolution... . 

Somehow, and until this world of 
ours reaches a much higher plane of 
civilization and international unde1 
standing, I believe it to be essential 
that those countries which believe in 
the maintenance of peace, and in the 
arbitration or judicial settlement of 
international disputes which may en 
danger that condition, should be mili 
tarily prepared immediately and 
strongly to act in support of those 
principles. 


As I write these words my atten- 
tion is drawn to the current issue of 






Fortune. It devotes its first page to 
an article entitled “The Job Before 
Us.” The subtitle is “Call to Duty”, 
I cannot do otherwise than again 
quote: 

“Sometimes the conscience of 4 
nation speaks through the voice of a 
single citizen. Last month a great 
citizen as well as a great soldier spoke 
out the harsh blunt words to which 
the United States might well listen, 
As the guest of the New York Herald 
Tribune 
Army George Catlett Marshall rede- 
fined the United States’ position in 


Forum, General of | the 


world affairs and measured _ the 
growing gap between opportunity 
end performance. 

“In sharp memorable sentences,” 
continues the editor, “Marshall re- 
hearsed what happened after World 
War I when the United States and 
all other peace-loving nations dis- 
armed,” and again quotes the former 
Chief of Staff: “As late as 1937 we 
might have convinced the Axis gang- 
sters of the complete futility of their 
preparations by simply matching our 
‘cigarette money’—using the term fig- 
urately—with expenditures for na- 
tional security in this 
light it would seem that the tragedy 
of our unwillingness to maintain 


Viewed 


what (George) Washington called a 
respectable military posture becomes 
monstruous.” 

The New York Times which, as 
you know, is one of the world’s fore- 
most newspapers, in an edition which 
reached me after this text was com- 
pleted, is even more to the point. I 
read from the editorial of the 12th 
of December: 

“In short, we deliberately surren- 
dered to our enemies the element of 
surprise, against which there can be 
no absolute protection, even in the 
midst of war. We did so because 
American public opinion would not 
permit the Government to take the 
initiative in the face of even known 
danger without so splitting the coun- 
try as to impair its effectivenéss for 
war. That is the price we pay for 
liberty and democracy. If the price 
was high in this war, it is bound to 
be much higher in any future war 
fought with atomic weapons. For 
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liberty and democracy we shall con- 
tinue to run whatever risk they 
bring. We wovid not have it other- 

But unless we do: our utmost 
to banish war from this world, and 
unless, pending this achievement, we 
prepare sufficiently not only to stop 
) pting powerful aggressors to at- 
tack us but also to meet them with su- 
perior force able to survive all sur- 
pris s, we may yet hear history pro- 
nounce the verdict that we deserve 
whatever fate befalls us.” 


Preparedness 
to Enforce Peace 
You and I are not war-mongers. No 
one will ever say that the people of 
the United States of America ever 
sought the last conflict, or that they 
entered the first war, other than to 
face in Europe the foe that less 
courageous action would have com- 
pelled them to meet in America. 
But, if the democracies had been 
armed and prepared in 1914 and 
1917, in 1939 and in 1941, there 
would have been no war. Peace can 
only come from preparedness. Peace 
can exist only if the would-be aggres- 
sor nation knows that it will be 
opposed, arm for arm and man for 
man. Yes, peace can exist only if the 
nation which is preparing for ag- 
eression—and it can never do that 
secretly—is made to realize that, if 
it persists in its preparation it will 
1ecet sanctions substantial, vigorous 
ind effective. 

The atomic bomb now seems to 
have relegated the frightful engines 
of the last conflict to the era of bows 
ind arrows. It has made the war 
which we have known in the past a 
complete anachronism. It calls not 
inerely for ideas of a wholly new 
order concerning the preparation 
lor national defense, but also for a 
new approach on our part to the 
organization of international secur- 
ity. Obviously it cannot long re- 
main the secret possession of only a 
few nations; and the measures re- 
cently proposed by President 
Truman, Prime Minister Attlee and 
Prime Minister King, ought to be 
pushed forward with all possible 
speed. I hope they will be produc- 


tive of a general agreement proscrib- 
ing the use of the bomb altogether; 
and, for that agreement to be ef- 
fective, ways must be found to ferret 
out and suppress any clandestine 
construction or manufacture. Atomic 
energy now looms before us—na- 
tions and individuals—as an all-con- 
suming fear, and we must either find 
a way of banishing the bomb or live 
in constant dread of being ob- 
literated. 

If overwhelming public opinion 
is not always available to strengthen 
the judgment and the hands of our 
leaders in maintaining the means of 
peace, then San Francisco or any 
other convention, contract or treaty 
will be but a parapet behind which 
a more hideous and terrible war will 
again be in preparation. 


Peace Is Not a 
Spontaneous Creation 


‘To summarize my thoughts: I think 
we can, without fear of error, rec- 
ognize and admit that the historical 
facts which we have rapidly ex- 
amined together will permit us to 
draw the following conclusion: 

Peace is not a spontaneous crea- 
tion. It is the result of combined 
efforts and of community of views 
which are habitually very difficult 
to obtain when special interests are 
in conflict. The security of nations 
must be protected by discouraging 
the aggressor by the force we can 
marshal against him, and by being 
able to counter any possible attack 
by armament superior to the 
strength of the attacker. In order 
that our chiefs of state may ac- 
complish this duty and impose fon 
the common good the sacrifices 
which may result, it is necessary that 
they be supported by vigilant and 
enlightened public opinion. 

My message, therefore, is that 
every thinking man—and that in- 
cludes every lawyer—must undertake 
as his duty to keep before him the 
lessons of the past and teach them 
to his children. It is here that your 
country and mine and those other 
nations that do not seek war should 
continue to act together, work to- 





1e ay to Peace and Law 


gether, have confidence in one 
another. 

A new prospect for unity among 
three essential States now opens with 
the resumption of the work of the 
Council of Foreigh Ministers which 
is meeting in Moscow today. I think 
all of us must wish to see the con- 
clusion of definitive arrangements 
expedited, fer upon the outcome of 
the conference in Moscow may 
depend, not only the future of the 
world, but more immediately, the 
lives of millions of people who now 
face starvation. 


Courageous Public Opinion 
Should Support the UNO 


The best, and perhaps the only, con- 
tinuing hope of the world lies in the 
United Nations Organization, sup- 
ported as it necessarily must be by 
courageous public opinion. We have 
learned at bitter cost that peace is 
separately — the 
peace-loving nations offer tempting 


indivisible, that 


opportunities to an aggressor, and 
that only if a preponderance of force 
is ranged on the side of order and 
liberty can these objectives be 
achieved. The United Nations Or- 
ganization admittedly falls short of 
perfection. It would be foolish to 
claim otherwise. Yet given mutual 
consideration and _far-sightedness, 
it may be developed into a potent 
instrument to preserve amity and to 
foster international justice and good 
will. We must work with the tools 
at hand, striving constantly to im- 
prove them and to become more 
wise and skillful in their use. 
Both your Government and 
mine have undertaken to give fill 
support to the United Nations and 
to the World Court which is one of 
the principal parts of the Organiza- 
tion. It is of vial importance to our 
future peace and well-being that 
public opinion back up our Govern- 
ments, and even be in advance of 
them. In unity there is strength. In 
strength in support of right, there 
lies the only certainty of peace. It 
is the duty of every thinking man to 
keep that thought ever before him. 
Let us never again permit public 
opinion to capitulate to trigger slo- 
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Magna Charta Goes 





ome 


gans, to ill-advised nationalism. The 
survival of our nations by the main- 
tenance of peace places upon every 
leader, big or small, and especially 
upon the lawyer, the duty of fully 


With the eyes and hopes of the 
world centered on the London ef- 
forts to put vigor and practicality 
into the operation of the Charter of 
United Nations Organization which 
soon will cross the Atlantic to make 
its permanent home among us, there 
has taken place a little-heralded event 
which serves as stark reminder of 
the swift and cataclysmic changes 
which have overwhelmed the world 
within a few short years. 

In 1939 another Great Charter, 
the Lincoln Cathedral's copy of the 
Charta, brought to 
America, to be a part of the British 
exhibit at the New York World's 


and cosmopolitan 


Magna was 


Fair. The gay 





The ‘‘Aye"’ lobby in the House of Commons which was damaged in 


a night raid. 
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understanding the problems of to- 
day and properly guiding the opin- 
ions of tomorrow. Only in this way 
can your country and mine work out 
our common determination to save 


our children and the world from 
another carnage. 

There never has been a greater 
duty, never a more impelling 
challenge. 


Magna Charta Goes Home 


“World of Tomorrow” as then en- 
visaged stood on the meadows near 
Flushing, Long Island. The Nations 
of the world had built imposing 
structures and brought characteristic 
displays—excepting a few who al- 
ready were menacing the world’s 
peace. Flags and flowers, lights and 
fountains, fascinating exhibitions of 
technological advance, festive ming- 
ling of the men and women of many 
countries, gave a carnival setting for 
the showing of the immortal docu- 
ment. There were few forebodings, 
and no realization, of the approach- 
ing destruction of the lives, spirit and 
homes of many millions of people. 


When Axis aggressions forced 
Britain into des- 
perate war and 


threatened to over- 
run England at 
will, the Great 
Charter was left in 
America, for safe- 
keeping. While in 
the land which 
produced the Dec- 
laration of  In- 
dependence 
the American Con- 
stitution, the spirit 
of the great sym- 
bol of law and lib- 
must 


and 


have 
sensed many dis- 
quieting changes. 

Now, in mid- 
January, the Great 
Charter has been 
taken home, but 
hardly to the land 
it left less 


erty 


than 


seven years ago. 
Like much of the 


Inns of Court and 


their libraries, the historic House of 
Commons building is gone, having 
been levelled by bombs during the 
Battle of Britain. The supremacy of 
Parliament and the prerogatives of 
the individual member have also suf- 
fered, through subordination of the 
legislative powers to the cabinet 
and the Government, as trenchantly 
pointed out by Senator Forrest C. 
Donnell, elsewhere in this issue. 

The Commons meets now in the 
great hall of the House of Lords, 
from which the throne has been 
removed, to make room for the 
Labor members who crowd the 
benches; and strange new talk of 
“nationalization” and _  “socializa- 
is ascendant in the debates. 
The rights of men and their property 
are hardly those which were wrested 
from a reluctant King at Runny- 
mede. Meanwhile, the gallant and 
unconquerable Churchill, who saved 
for Britain and perhaps the world 
the heritage of freedom and made 
possible the Great Charter of inter- 
national organization, is seeking rest 
and solace in our country, with no 
place, for him or his sagacious 
leadership in the counsels of those 
who, in their London sessions, are 
starting the UNO on its first steps 
towards peace, justice and law. 

America is proud to have been 
for a time the custodian of this 
priceless symbol of the freedoms for 
which men fought and died. The 
true “World of Tomorrow” needs 
more than ever the spirit of its 
guaranties of justice and fair play. 
The enduring principles of the Great 
Charter should the ad- 
ministration of the new Charter 
which is the present hope of war- 
weary mankind. 
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Board of Governors’ Meetings 


Convening at Cincinnati, Ohio, im- 
mediately following the adjourn- 
ment of the annual meeting and 
again at Chicago, on January 19 and 
90, the Board of Governors, as con- 
stituted for the current year, acted 
upon many matters committed to it 
for decision. 

Judge Edward T. Fairchild of 
the Supreme Court of Wisconsin, 
William P. MacCracken, Jr., of 
Washington, D. C., and Laurent K. 
Varnum of Grand Rapids, Michi- 
gan, were appointed members of the 
Board of Elections, Judge Fairchild 
being named Chairman. 

President Willis Smith was au- 
thorized, in his discretion, to ap- 
point a committee of not more than 
five judges to serve in an advisory 
capacity to the Committee on Pro- 
fessional Ethics and Grievances with 
respect to questions involving ju- 
dicial ethics. Consideration also was 
given to reprinting the Canons of 
Ethics and the opinions of the Eth- 
ics Committee. The latter was au- 
thorized but action on the former 
was deferred pending a decision by 
the House of Delegates with respect 
to providing reviewing procedure of 
the action of Sections and commit- 
tees of the Association. 

Plans for conducting an active 
membership campaign during the 
current year, with the cooperation 
and assistance of the members of the 
Junior Bar Conference, were dis- 
cussed and authorization was given 
to award prizes to Junior Bar mem- 
bers under rules to be announced. 
\ttention was directed to the fact 
that many of the younger men who 
are returning to practice after serv- 
ing with the armed forces are in the 
same position as those who are just 
entering the practice upon admis- 
sion to the Bar and it was considered 
that some relief should be provided 
vith respect to dues. Consequently 
ind pursuant to the authority con- 






ferred by Article II, Section 3 of the 
By-Laws, a resolution was adopted 
under which the dues of $4.00 per 
year, provided by Article II, Section 
| of the By-Laws, for members of the 
Association during the first five years 
after original admission to practice 
are continued at that rate for an ad- 
ditional two-year period for all mem- 
bers and applicants now in this cate- 
gory who have been in the military 
service. The additional dues which 
might otherwise be exacted under 
the By-Laws are remitted by au- 
thority of the Board. 

Representatives of the Section of 
Legal Education and Admissions to 
the Bar and Chairman Tweed of the 
Standing Committee on Legal Aid 
Work appeared before the Board 
and outlined their respective pro- 
grams and plans. The former group 
outlined a broad program which 
contemplates a survey and study of 
the legal profession and legal educa- 
tion in the United States and which 
would involve the expenditure of 
substantial funds. Approval in gen- 
eral was given to the program and 
authority granted to the Section to 
approach a Foundation for assist- 
ance in financing the project, with 
the understanding that the Section 
will submit a definite plan to the 
Board in advance of the mid-year 
meeting and that the plan will also 
be submitted to the House of Dele- 
gates at such meeting. 


Two New Sections 
of Association 
With respect to the two new Sec- 
tions of the Association approved at 
the annual meeting, namely, the Sec- 
tion on Administrative Law and the 
Section on Labor Law, the Board 
authorized the President to appoint 
appropriate committees to draft Sec- 
tion By-Laws so that they may be 
considered and acted upon at the 
midyear meeting. 


The President was also authorized 
to appoint a committee of five or 
seven members to consider the matter 
of continuing the legal assistance pro- 
gram which has been conducted dur- 
ing the war for the benefit of those 
in military service. This committee 
is directed to report to the Board at 
its next meeting. 

The Board’s sub-committees on 
Sections and Association Committees 
were directed to make a study of the 
structure and activity of the Seciions 
and committees and to report 
thereon. 

It was decided that a mid-year 
meeting of the House of Delegates 
should be called this year to be held 
at the Edgewater Beach Hotel in 
Chicago on May 27 and 28. The 
nominating meeting of the State 
Delegates will be held at the same 
place on May 28. 


1946 Annual Meeting 
in Atlantic City 


The time and place of the 1946 
annual meeting were also fixed. It 
will convene on October 28, in 
Atlantic City, N. J. Preliminary con- 
sideration was given to plans for the 
meeting and authority granted the 
President to appoint separate com- 
mittees on Assembly meetings, ar- 
rangements and entertainment. 

Many administrative problems, 
including the approval of a budget 
for the current Association year and 
the consideration of matters involv- 
ing the Headquarters’ office, received 
extended consideration. Members of 
the Board also attended the annual 
Conference of Section Chairmen 
which was held on January 20 and 
which is reported elsewhere in this 
issue. 

Olive G. Ricker was re-elected 
Executive Secretary of the Associa- 
tion and Ronald J. Foulis of St. 
Louis was elected Assistant Secretary. 
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The annual conference of the Chair- 
men of the Sections of the Associa- 
tion was held at the Drake Hotel in 
Chicago on January 20. Thirteen of 
the fourteen Sections 


were repre- 


sented and the conference was also 


attended by the members of the 
Board of Governors. 
In opening the meeting, Mr. 


James R. Morford, who is Chairman 
of the Sub-Committee of the Board 
of Governors on Sections, and who 
presided throughout the Conference, 
called upon President Willis Sraith 
to make an introductory statement. 
Responding, Smith de 
clared that the first loyalty of every 
member should be to the general 


President 


work of the Association. Recogniz- 
ing the the work 
of the Sections, he pointed out 
that coordination of their activities 
with the general program of the As- 
sociation and reasonable restriction 


great value of 


of such activities, as is provided by 
the Constitution and By-Laws, are 
based on sound reasons designed to 
promote and protect the interests of 
all members. Concluding his re- 
marks, he emphasized the great con- 
tribution the made 
and can make in increasing Associa- 


Sections have 
tion membership generally. 


Coordination of Activity 
Necessary for 

Effective Administration 

Mr. Morford then reviewed briefly 
the history purpose of the 
Conference. It is designed, he stated, 
to bring about the necessary coor- 
dination of activity to which Presi- 
dent Smith referred and to en- 
able the several chairmen more ef- 
fectively and efficiently to adminis- 
ter the affairs of their respective Sec- 
tions. He also directed attention to 
the duty and responsibility, cast 
upon the Board of Governors by the 
Constitution and By-Laws, to exer- 
cise supervision over the work of the 


and 
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Sections and their reports and pub- 
lications and explained that such 
committees as the Board’s sub-com- 
mittee on Sections and the special 
committee on Printing and Printing 
Costs have been created to enable 
the Board more effectively to dis- 
charge this responsibility. He urged 
the Chairmen to bear in mind, how- 
ever, that these committees desire at 
all times to assist rather than ham- 
per the Sections in carrying on their 
work. 

Referring to the importance of 
the Sections, he estimated that at 
least one-half of the 35,000 members 
of the Association belong to one or 
more Sections. Nevertheless, he cau- 
tioned, Sections must produce re- 
sults if they expect to continue be- 
cause the work of the Association 
has become so diversified and the de- 
mand for funds so great that the 
existence of unit within the 
Association must be justified if it ex- 


any 


pects to continue to receive support. 
Mr. 
Morford called upon those present 
to give consideration to the recur- 
ring problem of the annual meeting 
and the criticism which results from 


Concluding his statement, 


so many different sessions of various 
groups being held at the same time. 
The question to which all of us seek 
an answer, he declared, is how can 
we integrate the Section activities so 
that each functions as a part of a 
coordinated American Bar Associa- 
tion program. 

The Chairmen of the several Sec- 
tions were then called upon to report 
briefly as to their plans and _ pro- 
grams for the current year. Space 
does not permit reporting here the 
detailed statement which will be 
made available to those attending 
the Conference. Substantially all of 
the Sections reported the continua- 
tion of committees which have been 
at work during the past year. Some 
Sections, notably Corporation, Bank- 








ing and Mercantile Law, reported a 
very substantial revision of their pro- 
grams and the creation of new com. 
mittees. Chairmen expressed 
the opinion that their respective 
groups have not functioned to their 
fullest capacity and complained of 
a lack of interest among their mem- 
bers, despite a substantial member- 
ship, while another Chairman voiced 
his personal belief that his Section 
could function more effectively as a 


‘Two 


committee. 

Attention was directed to the pro- 
posal, reported to the annual meet. 
ing and now under consideration by 
a special committee authorized by 
the House of Delegates, that the As 
sociation publish a weekly news mag- 
azine or newspaper. There appeared 
to be no general consensus of opinion 
among the Chairmen regarding it. 
Some expressed the belief that such a 
publication would be of great value 
while others doubted its usefulness, 
at least to their Sections. 


Annual Meeting 

Plans of Sections 

With respect to the annual meet- 
ing, substantially all of the Sections 
reported that they would require at 
least three sessions to cover their 
programs. No solution pre- 
sented, however, for the problem ol 
so many conflicting meetings. The 
suggestion was made that the period 
covered by the annual meeting be 
extended but doubt was expressed as 
to whether the membership gener- 
ally would be willing to remain in 
attendance for one or two more days. 
There was also pointed out the prac- 
tical problem which arises in many 
cities in providing adequate meet- 
ing space for so many simultaneous 
sessions. It is hoped that this matter 
will receive the attention of the 
membership generally and_ that 
there will be an expression of views 
upon it. In the meantime, the Sec- 
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tions were all requested to present 
finite plans for their annual meet- 
by the time of the mid-year 
mecting, so that adequate oppor- 
runity will be afforded to 
ihe entire program as satisfactorily 


arrange 


as possible. 

Following the reports of the sev- 
eral Sections, the Secretary was re- 
quested to explain briefly the work 
of the Special Committee on Print- 
its relation to the 
Sections. Pointing out that it is not 


ing Costs and 


, committee on censorship, he ex- 
plained that some supervision must 
be exercised over the publications of 
the Sections and committees to avoid 
erroneous impressions in the minds 
of members of the general public. 
Despite the constitutional mandate 


Institute on Federal 
Rules of Criminal Procedure 


To explain the Federal Rules of 
Criminal Procedure which become 
effective March 21, the New York 
University Schoo) of Law will con- 
duct an Institute on February 15 and 
6, at the Meeting Hall of the As- 
sociation of the Bar in the City of 
New York. Collaborating with the 
Law School will be the Section of 
Criminal Law of the American Bai 
Association, the New York State Bar 
\ssociation, and the Federal Bar As- 
sociations of New York, New Jersey 
and Connecticut. 

Ihe proceedings will be opened 
by President Willis Smith of the 
\merican Bar Association. 
\dvisory Committee on Rules of 
Criminal Procedure which was ap- 


pointed by the Supreme Court of the 


The 
speakers will all be members of the 


that no report, recommendation or 
other action of any Section or com- 
mittee shall be considered as the ac- 
unless and 
until the same has been approved or 
authorized by the House of Dele- 
gates or the Board of Governors, he 
asserted that any publication which 
bears the American Bar Association 
imprint is frequently accepted by the 
press and the public as being the of- 
ficial declaration of the Association. 

Primarily, however, the Secretary 
stated, the 
function is administrative. Calling 


tion of the Association 


Printing Committee’s 
attention to the substantial amount 
of Association and Section funds ex- 
pended each year for printing, he 
urged that economies could be ef- 
fected, greater uniformity of format 





United States on February 3, 1941, 
to draft the new Rules. As in the 
case of the Institute on the Federal 
Rules of Civil held at 
Western School in 
1938, there will be ample opportun- 


Procedure 
Reserve Law 
ity for full discussion of each Rule 
following the exposition by the 
speakers. The program arranged for 
the Institute in New York City is: 

1. Introductory Address 
Enabling Legislation, Problems 
Confronting Advisory Com- 
mittee, Method of Formulat- 
ing Rules, etc.; the Courts to 
Which Rules Apply; Rules I, 
2 and 54 

Arthur T. Vanderbilt 
Necessity of Local Rules; 
Rules Relating to Preliminary 
Re- 
moval and Search and Seizure 
(Rules 3, 4, 5, 40 and 41) 


Alexander Holtzoft 


Proceedings, Including 


Current Events 


and presentation secured and com- 
pliance with constitutional limita- 
printing is 
cleared through the Headquarters’ 
office. All Sections were requested to 
avail themselves of the advice and 
assistance which thereby would be 
made available to them. 

The Conference concluded with 


tions assured if all 


the expression of general apprecia- 
tion of its value in enabling those 
charged with the responsibility of 
administering the affairs of the Sec- 
tions and of the Association to ob- 
tain information as to problems of 
administration and as to the many 
activities in which Association mem- 
bers are engaged in advancing the 
interests of the profession and the 
public. 


vents 


Grand Jury Proceedings and 
Forms of (Rules 
6, 7, 8 and Appendix of Forms) 
George Z. Medalie 
Indictment; Pro- 
ceedings Between Filing of In- 
dictment or Information and 
Trial (Rules 7b, Rules 10-22: 
18) 


Indictment 


Waiver of 


Aaron Youngquist 
Trial Proceedings and Rules of 
Evidence (Rules 23-31 and 51) 

Hugh D. McLellan 
Proceedings after Verdict 

George H. Dession 
Protection of Defendant's 
Rights (Rules 10, 11, 43, 44 
and 46) 

John Barker Waite 
Comparison Between Federal 
and State Procedures 

Frederick E. Crane 
Summary 

George Z. Medalie 
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Current Events 


General Yamashita Case 
Argued in Supreme Court 


On January 7 and 8, counsel for Gen- 
eral Tomoyuki Yamashita argued be- 
fore the Supreme Court of the United 
States in support of his motion for 
leave to file an original petition fot 
a writ of habeas corpus and writ of 
prohibition and in support of his pe- 
tition for a writ of certiorari to re- 
view the judgment of the Supreme 
Court of the Philippines denying his 
petition for a writ of habeas corpus 
and writ of prohibition attacking 
his trial before a Military Commis- 
sion which resulted, on December 7, 
1945, in a sentence of death. 

The Commission based its find- 
ings on conclusions that a series of 
atrocities and other crimes had been 
committed by troops under the peti- 
tioner’s command as Commanding 
General of the Fourteenth Army 
Group of the Imperial Japanese 
Army, methodically supervised by 
Japanese officers and noncommis- 
sioned officers, and that the peti- 
tioner failed to provide effective con- 
trol over his troops as was required 
by the circumstances. 

The 
United States Supreme Court by Col- 
onel Harry E. Clarke, Captain A. 
Frank Reel and Captain Milton 
Sandberg, all of the Judge Advocate 
General's Department, all of whom 


case was argued in the 


had taken part in the defense of Gen- 
eral Yamashita in the Philippines 
under special assignment to that end. 
Ihe case in support of the proceed- 
ings below was argued by Solicitor 
Howard McGrath 
General Harold 


General J. and 


Assistant Solicitor 
Judson. They were assisted by Ma- 
jor Robert M. Kerr of the Judge Ad- 
vocate General's Department, who 
had prosecuted the charges before 
the Military Commission and was 
able to supply information desired 
by the Court during the argument. 
The Court, with Mr. Justice Reed 
absent because of indisposition and 


Mr. Justice Jackson absent because 
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of his participation as prosecutor in 
the trial of the war criminals in Nur- 
emberg, heard argument from imme- 
diately after the handing down of 
decisions on Monday, January 7, un- 
til 2:45 P. M. on Tuesday, January 
8, all of the justices questioning coun- 
sel on both sides on all phases of the 
case. The time devoted to the argu- 
ment was in excess of double that 
allotted to an ordinary case. 

One of the points raised on behalf 
of Yamashita was that under a proper 
interpretation of the 25th Article of 
War (10 U.S.C. Sec. 1496) affidavits 
might not be used for the prosecu- 
tion before a military commission in 
a capital case. At the request of Mr. 
Justice Frankfurter, counsel for the 
prosecution agreed to furnish the 
Court with a schedule showing the 
character of the proof in support of 
particulars of the charges, disclosing 
in each case whether evidence was 
produced in affidavit form or by the 
witnesses 


testimony of personally 


present. 


Who Put the “O” in “UNO”? 


Veteran reporters and seasoned edi- 
torial writers have been delving, 
diligently but facetiously, for histor- 
ical data as to the genesis of the “O” 
in the alphabetic symbol which has 
gained world-wide vogue, in refer- 
ences to the entity brought into be- 
ing by the San Francisco Conference, 
the Charter, and the ratifications: 
Why and whence the “O” in “UNO”? 

The American State Department 
is reported as having said that it 
does not know. The letters are ob- 
viously an abbreviation or symbol of 
“United Nations Organization”, but 
why the final word of that phrase? 
The Charter says specifically, in its 
Preamble, that “our respective Gov- 
ernments . . . do hereby establish an 
international organization to be 
known as the United Nations”. The 
word “Organization”—with the “O” 
capitalized—seems to have been add- 
ed, by virtually general impulse, from 
the first. 


Of course, ““‘UN” would have 
been awkward without a final vowel, 
Besides, the phrase “United Nations” 
brings to mind, perhaps optimistic. 
ally, the fifty-one member Nations 
and a unity and accord among them; 
it hardly connotes the numerous “or. 
gans’’, the secretariat, the large staffs, 
the permanent “seat”, the implemen. 
tation and year-round functioning, 
of the organization 
through which the member Nations 


structure of 


may attain cooperation and concerted 
action for peace, justice and law. 
The Dumbarton Oaks Proposals of 
October 7, 1944, referred often to 
“the Organization’’—still, why the 
“UNO”? The Founding Fathers did 
not create the “USO’’—the “United 
States Organization’—or even the 
In an 
before alphabet symbols for 


“United States Government”. 
age 
agencies of government, extra-consti- 
tutional or otherwise, they saw fit 
merely to “ordain and establish” the 
USA—“the United States of Amer- 
ica”. 

Maybe American lawyers can sup- 
ply a bit of background. When vari- 
ous informal groups of distinguished 
judges and lawyers started work on 
drafts of material for the eventual 
Charter, following what they have 
done in developing “The Interna- 
tional Law of The Future” (sent by 
the JOURNAL to all its readers in 
April of 1944), the phrase “General 
International Organization” 
commonly used. To save space in 
these drafts, the 
“GIO” or “IO” was common; the 
“O” at the end persisted. The Dum- 
barton Oaks Proposals issued Octo- 
1944, offered “the title ol 
The United Nations’, but referred 
throughout to the “Organization”. 
When “United Nations” was chosen 
in San Francisco as the official title, 


was 


abbreviation to 


ber 7, 


the JOURNAL, and many other pub- 
lications, began referring almost im- 
mediately to “the “UNO”. The jour- 
nalistic need for brevity in a phrase 
for use in “head-lines” and news dis- 
patches put and kept the “O” in 
UNO. 
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To the Editors: 
| don't see why you should be 
render-footed on the subject of Cir- 
«uit Judge Martin’s recent article in 
the JOURNAL. He merely stated what 
most judges and the few lawyers who 
are alert to such things know, that 
1c of the great issues of the time is 
whether the shall 
rubber stamps for the administrative 


courts become 
agencies. 
Administrative in- 
sistence, it held several 
times that the Constitutional guar- 
antee against unreasonable search 
and seizure does not apply to records 
that the Administrators want to see, 
and it was recently held that the 
privilege against self-incrimination 
did not apply in such cases. It is no 
wonder that Judge Martin spoke 
as he did. See also Justice Murphy 
dissenting in Endicott Johnson 
Corp. v. Perkins, 317 U. S. 501, 512 
et seq. 

lhe high tide of the movement 
0 subordinate the courts was 
reached in Hecht Co. v. Bowles, 321 
U. S. 321. See the remarks of the 
Justices at the argument, as reported 
in U.S. Law Week, February 8, 1944, 
Sec. 3, 3257. Justice Jackson said: 
‘l would like to have the judiciary 
svstem left for the country when the 


secause of 


has been 


War is over 
You of all people should not 

approval of judicial in- 

dependence whenever asserted. 


qualify 


CLAUDE McCoLiocu 


Ofhce of the 
United States District Court, 
Portland, Ore. 


Editor’s Note: 


Martin’s 
A.B.A.]. 


Our comment on Judge 
lorthright utterance (31 





Letters to the Editors 











643) was not intended at all to be 
‘“tender-footed.” The American Bar 
Association and its JOURNAL have 
long led the fight for the independ- 
ence and secure tenure of competent 
judges and for an adequate judicial 
réview to protect rights for citizens 
and their property. Judge McCol- 
loch’s outspoken letter is a most wel- 
come declaration against judicial ab- 
dication in favor of Administrative 
supremacy, but the JOURNAL does 
not qualify its advocacy of plenary 
prerogatives for independent and 
Both 
gress and the Supreme Court should 
re-establish the 
protests of Judge Martin and Judge 
McColloch against 
should be heeded in time. 


courageous judges. the Con- 


judicial review; 


present trends 


To the Editors: 

May I call attention to the dissenting 
opinion of Judge Steinert of the 
Washington Supreme Court in the 
case of State of Washington ex rel 
Lumber and Sawmill Workers v. 
Superior Court, decided December 
12, 1945. 

The case arose out of the picket- 
ing of C.1.0. operatec lumber mills, 
where there was no labor dispute, by 
A. F. of L. workers who were on 
strike in A. F. of L. mills. C.I.O. 
workers, who were forced out of work 
by the picketing, sought injunctive 
relief which the 
granted and the Supreme Court ma- 


Superior Court 
jority reversed. 

The dissenting opinion is unique 
in that Judge Steinert for the first 
time in any court known to 
pointed out that the judicial im- 
munity granted labor in this type of 


case on the ground that picketing is 


me, 


an exercise of free speech, is wholly 
fallacious, and constitutes the judi- 
cial sanction of use of an economic 
weapon which violates the rights so 
clearly stated in the preamble to the 
Bill of Rights, the assurance of which 
was the purpose of that document. 

The statements made by Judge 
Steinert are so sound, wholesome and 
courageous that they should be read 
by members of both Bench and Bar. 

At present organized labor stands 
alone above all control either legis- 
lative or judicial, wholly by reason 
the United States 
Supreme Court based upon its fal- 


of decisions of 


lacious application of freedom of 
speech to any and all picketing. 
Judge Steinert’s opinion is a welcome 
protest against this wrong and un- 
American situation. 

FRANK S. BAYLEY 
Seattle, Wash. 


To the Editors: 


If the January issue of the AMERICAN 
BAR ASSOCIATION JOURNAL does, not 
inspire a revival of professional in- 
and awaken a consciousness 
of responsibility among the lawyers 


of our country, I shall conclude that 


terest 


they are hopeless. It is an admirable 
edition. In substance and in format 
it is excellent. The high character of 
the service of the American Bar As- 
sociation is nowhere more 
nounced than in the JOURNAL. 

I read with keen interest the dis- 
cussion of “Nomination and Elec- 
tion of Judges of the World Court” 
and the review of The Anatomy of 
Peace. I am sure many lawyers will 


pro- 


be delighted with your presentations. 


RosBerT N. WILKIN 


District Court of the 
United States 
Cleveland, Ohio 
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Bar Association News 


DEPOSITIONS ¢ REFERENCES | 
PATENT * TRADE MARK 


CONVENTIONS * CONFERENCES | 
LABOR CASES * ADMIRALTY 


The finest and most friend- 
ly court reporting service 
in New York City at rea- 
sonable rates. 


SEND TODAY ON YOUR LETTERHEAD FOR 
COPIES OF LETTERS OF RECOMMENDA 
TION ENCLOSED IN A BEAUTIFUL GREEN 
DESK FOLDER WITH YOUR NAME STAMPED 
ON IT IN GOLD LETTERS. 
Reference: CORN EXCHANGE BANK 
TRUST COMPANY 


PATENT LAW REPORTERS 


Stenotype Court Reporters 
(Faster & More Accurate) 


HERBERT B. SANSOM, Notary 
154 NASSAU STREET, N.Y.C. 7 


BEekman 3-3381 





WILLIAM F. SEERY 
70 Pine St., N. Y.C. 5, N.Y. 


Staff Trained and Experienced in the 


F. B. I. 


Integrated Investigative Service for 
Attorneys 








COMBINATION OFFER! 


42 DELAWARE REPORTS 


TERRY - VOL. 3 
$100 


TRADING WITH THE 


ENEMY ACT 
IREDELL MEARES 


$1090 

BOTH FOR $1250 
Postpaid 

THE STAR PUBLISHING CO. 


309 Shipley Street 
Wilmington 99, Delaware 








of conducting surveys pertaining to 
judicial procedure in the various 
states, such as matters relating to 


trial, rules of court, etc. These sur- 
veys have been completed in some 
states and are nearing completion in 
The findings are 
being compiled and prepared for 
publication. The 


the remainder. 


Committee on 
Reform Studies is 
charged with this work. 


Procedural 


Restatement of Law Progressing 
A project which has been handi- 
capped during the war period be- 
lack of 


appears to be 


cause of manpower, but 


which progressing 
rapidly now that lawyer-veterans are 
is that conducted by the 
Committee on Restatement of the 


returning, 


Law. Annotations for certain states 
of some of the Restatements of the 
Law have been prepared and others 


are in progress. 


Conference Cooperates With 
Other Groups 


In proceeding with its work the Con. 
ference seeks to cooperate with other 
groups. It undertakes to coordinate 
its work with that of state and locaj 
junior bar groups and to assist these 
groups with their problems. At the 
same time it seeks to assist law stu. 
dents with their problems and to in 
terest them in bar association work 
and its importance. The Commit 
tees on Cooperation with Junior 
Bar Groups and on Relations with 
Law Students, respectively, pursue 
such work. 

Believing that there is a place for 
a junior bar section in the _ Inter. 
American Bar Association, an effort 
to that end is being made by the 
Conference’s Committee on _ the 


Inter-American Bar Association. 


Bar Association News 


State Bar of Michigan 
The tenth annual meeting of the 
State Bar of Michigan was held in 
Detroit on October 31 and Novem- 
ber 1, 1945. 

Wilber N. Burns, the 
President, reported on the work of 
the State Bar of Michigan during the 
preceding year and pointed the way 
for the legal profession and the law 
itself during the era of peace upon 
which we are entering. He strongly 
reminded the lawyers assembled of 
their duty to guard and uphold a 
government of law and not of men 
in a nation where, after a temporary 
and patriotic suspension of many 


retiring 
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EARLE L. WINGO 
President, Mississippi State Bar 


rights, the courts must again resume 
their rightful place in our constitu- 
tional government. 

The speakers at the main func- 
the meeting were Hon. 
George E. Bushnell, associate justice 
of the Michigan Supreme Court, who 


tions of 


told of his experiences and reactions 
a recent 
Europe; Hon. Julius H. Amberg, of 
Grand Rapids, former Special As- 
sistant to the Secretary of War and 
past President of the State Bar of 


during trip throughout 


Michigan, who spoke of the experi- 
ences of “A Michigan Lawyer in the 
\Var Department”; and Hon. Justin 
RK. Whiting, of New York City, a 





WILL BUY FOR CASH 


Assets, Capital Stock, 
Family Holdings of 


Industrial Plants, 
Mfg. Divisions, Units 


We are principals and act only 
in strictest confidence, retaining 
personnel wherever possible. 
Address 


Box 1245, 1474 Broadway 
New York (18), N. Y. 








past President of the former volun- 
tary Michigan State Bar Association, 
who spoke on “The Responsibility 
of the Courts in a Democracy.” 
The Board of Commissioners of 
the State Bar of Michigan met on 
November 1, and elected Ben O. 
Shepherd, of Detroit, as President 
for the year 1945-46. Other officers 
elected were Laurent K. Varnum, of 
Grand Rapids, First Vice President; 
Harry G. Gault, of Flint, Second 
Vice President; Frank H. Boos, of 
Detroit, Secretary; and Carl H. 
Smith, of Bay City, Treasurer. 


Mississippi State Bar 


Earle L. Wingo, of Hattiesburg, was 
elected president of the Mississippi 
State Bar at the annual meeting of 
the association held October 26. The 
other officers, all of Jackson, are Fred 
Bradshaw, Ist vice president; Stokes 
V. Robertson, Jr., 2nd vice president, 
and Mrs. Lottie Kuykendall, secre- 
tary-treasurer. 

Utah State Bar 
The annual meeting of the Utah 
Bar was held on January 11 and 12. 
George H. Lowe, of Ogden, was 
elected president; Bryan P. Leverich, 
of Salt Lake City, vice president, 
and L. M. Cummings, of Salt Lake 
City, secretary. 

The sessions were addressed by 
James H. Abels, Chief Adjudicator, 
Veterans’ Administration, Salt Lake 
City office; Willis W. Ritter, of Salt 
Lake City; George D. Preston, of 
Logan, Utah, and Chester S. Wil- 
liams, Department of State, Wash- 
ington, D. C, 
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GRANITE BUILDING 


EDWIN H. 


Examiner and Photographer of Questioned Documents 


HANDWRITING EXPERT 
PITTSBURGH 22, PA. 


Office and laboratory completely equipped with modern optical, chemical, and photo- 

graphic apparatus to demonstrate the facts in connection with questioned handwritten 

and typewritten documents, and to prove these facts in court. 
Over thirty years experience 


FEARON 


Tel. ATlantic 2732 








George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
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USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Boye, Col 
cord Bldg., Oklahoma City, Okla. 
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.AW BOOKS BOUGHT AND SOLD: COM.- 
plete libraries and single sets. Ceci. Sk' PworTH, 
126 West Third Street, Los Angeles 13, California 





LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. CLarK BoaRDMAN 
Co., Lrp., 11 Park Place, New York City. 


“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert. Cited by 
John Henry Wigmore. 368 Pages, 250 Illustra- 
tions. Price $5.00." J. V. HARING k he H. Harine, 
15 Park Row, New York 7, N. 





war BOOKS BOUGHT AND SOLD FOR 

Cash. We pay freight. Established 1918. Ref 
erences furnished. Jos. M. MITCHELL, 5738 
Thomas Ave., Philadelphia 43, Pa. 
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OR LESSER 


collections of esteemed used law books. Cor 
respondence is especially welcome from lawyers 
entering corporation, government 


or partnership 
urther need for 


their own books, and from corporations maintain 
ing large law libraries which it has been decided 
to liquidate. We buy outright for cash only—no 
consignments or commissions. Ou 


r reputation for 
as buyers, after 


years in the business of buying and selling 
secondhand law books, is such that many lawyers 
regard the law library sold to us as ipso facto, 
sold to the best advantage. We hold the best 
collection of secondhand law books for sale in 
the United States (catalog free), and usually have 
$50,000 cr more cash money immediately available 
for additional purchases. Save time, save effort, 
save money by sending your “‘for sale” lists first 
to the nation’s clearing house for good used law 
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NationaL Law 


LiprRarkY APPRAISAL Assn., 538 S. Dearborn St., 
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LAW BOOKS COMPLETE SETS FOR 


Journal of Air 


Law and Commerce, Air Law Review, Harvard 
Law Review, Columbia Law Review, Michigan 
Law Review, Cornell Law Quarterly, Notre Dame 


wrter (Ist & 2nd 
Reporter (ist & 


2nd Series), Decisions of Commissioner of Pat- 
ents, U. S. Attorney General's Opinions, All State 
Reports to National Reporter System. Hundreds 
of other periodicals for sale; largest stock of rare 
and out of print books in the United States. Li 
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WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,"’ 736 pages, 340 Illustra- 
tions. $10 Delivered, also “Questioned Document 
Problems” (a new book), 546 pages, $6 Delivered. 
Avsert S. Osporn, 233 Broadway, 


New York City. 






EVERYTHING IN LAW BOOKS. Geo. T. 
Biset Co., Philadelphia 6, Pa. 





COMMUNITY PROPERTY AND TAXES BY 
Charles B. Collins. First published April 16, 
1945; supplemented to December 10, 1945. Part 
One sets forth, generally and according to the 
individualized law of each commvnaity property 
state, the characteristics of community property 
and income, the presumptions on whicl: courts act, 
and the legal incidents pertaining to such property. 
Part Two covers the community-property aspects of 
federal and state income taxes, estate and in- 
heritance taxes, and gift and property taxation 
Reviewed in the December number of American 
Bar Association Journal. Price $8.00 payable on 
approval of the book. Send request for free exam- 
ination to Feperat Law Book Company, P. 
tox 709, Berkeley, California 


LOS ANGELES, CALIF., DEPOSITIONS, 
Hearings——Arbitrations. Bett Brotuers—Court 
Reporters, 206 So. Spring St., (12) Mu. 2895 





HANDWRITING EXPERTS 


EDWARD OSCAR HEINRICH, B. S., 24 CAL 

ifornia St., San Francisco, 11. Experienced 
consulting and scientific laboratory service avail 
able when you have a suspected or disputed doc 
ument problem of any kind. For additional infor 
mation see Martindale Hubbell Law Directory, 
San Francisco listings. 





SAMUEL R. McCANN, EXAMINER OF 

Questioned Documents. Office <= Laboratory, 
Ward Building. Telephone 5723—Yakima, Wash- 
ington 





LAW BOOK SALESMAN 





WANTED EXPERIENCED LAW BOOK 

salesman. Reply confidential. Expanding sales 
program. Box MEJ, American Bar ASSOCIATION 
Journat, 1140 N. Dearborn St., Chicago 10, Ill 
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LAW OFFICE ORGANIZATION BY REG) 
nald Heber Smith. A complete book on neces 


sary 


essentials for all attorneys. Reprint of fou; 


articles from May, June, July, August, 1940 issues 


Price 
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BIN 


50c. American Bar Association Journal, 
North Dearborn Street, Chicago 10, Illinois 
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No hole punching—Buckram back—price $1] 


Please mail check with order. American Bar 
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POSITIONS WANTED 





STUDENT, 24, FORMER INFANTRY 
icer, degree in Business Administration, 
ledge of Spanish, seeks traveling positior 
de U. S., assistant to executive or similar 


for summer, possible = association after 


grad 
Bar 


uation in April, 1947. Box JG, Americas 
AssociaTION JourNAL, 1140 North Dearbor: 


Street, Chicago 10, Illinois. 


LAW YER—-MAJOR, JUDGE ADVOCATE, 3 


M 
milit 
with 
rienc 
ulate 


A., LL.B., University of Illinois, leaving 
ary service, desires partnership or affiliativ 
corporation or firm. Over four years exp 
se public utility, administrative law with reg 
ory commission. Box SW, American Bar 





Association Journal, 1140 North Dearborn Street 
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VET 


W 
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le gal 


ago 10, Illinois. 


ERAN 31, HARVARD LL.B., GEORGE 
ashington LL.M., admitted D.C. Bar 1939 
ticed D.C. until entered Navy 1941. Desires 
connection. Box FG, American Bar Ass 


ciation Journal, 1140 North Dearborn Street 


Chic 


MIS 
Ec 


ago 10, Illinois. 


SOURI LAWYER, VETERAN, A. B. IN 
onomics; LL.B. George Washington Uni 


versity; nine years private practice; former Pr 


bate 

conn 

tion, 
30x 


1140 


Judge and Prosecuting Attorney. Desires 
ection with good law firm or large corpor: 
preferably in the East, South or Southwest 
BW, American Bar Assoctation Journal 
North Dearborn Street, Chicago 10, Illinois 


ATTORNEY, 28, SERVICE WITH _LAW 


fir 


m, and as law clerk to United States District 


Judges. Seeks association with legal staff of fed 


eral 


agency. Washington, D. C. or southern city 


preferred. Box BA, American Bar Assoctatio 
Journat, 1140 North Dearborn Street, Chicag 
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I}linois. 
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Let your HEAD take you 


(The average American today 
has a choice of just going where 
‘*his feet take him’’, or choosing 
wisely the course to follow. Let’s 
skip ahead 10 years, and take a 
look at John Jones—and listen 
tohim...) 


S  rsehinnige I feel so good it 


almost scares me. 


“This house—I wouldn’t swap 
a shingle off its roof for any other 
house on earth. This little valley, 
with the pond down in the hol- 
low at the back, is the spot I like 
best in all the world. 

“And they’re mine. I own ’em. 
Nobody can take ’em away from 
me. 

“I’ve got a little money com- 
ing in, regularly. Not much—but 
enough. And I tell you, when you 


can go to bed every night with 
nothing on your mind except the 
fun you’re going to have tomor- 
row—that’s as near Heaven as 
man gets on this earth! 

“Tt wasn’t always so. 

“Back in ’46—that was right 
after the war and sometimes the 
going wasn’t too easy—I needed 
cash. Taxes were tough, and then 
Ellen got sick. Like almost every- 
body else, I was buying Bonds 
through the Payroll Plan—and I 
figured on cashing some of them 
in. But sick as she was, it was 
Ellen who talked me out of it. 


ace 


Don’t do it, John!’ she said. 
“Please don’t! For the first time 
in our lives, we’re really saving 
money. It’s wonderful to know 
that every single payday we have 
more money put aside! John, if 


we can only keep up this saving, 
think what it can mean! Maybe 
someday you won’t have to work. 
Maybe we can own a home. And 
oh, how good it would feel to 
know that we need never worry 
about money when we’re old? 

“Well, even after she got better, 
I stayed away from the weekly 
poker game—quit dropping alittle 
cash at the hot spots now and 
then—gave up some of the things 
a man feels he has a right to. We 
didn’t have as much fun for a 
while but we paid our taxes and 
the doctor and—we didn’t touch 
the Bonds. 

“What’s more, we kept right 
on putting our extra cash into 
U. S. Savings Bonds. And the 
pay-off is making the world a 
pretty swell place today!” 
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am thoroughly sold on Words & 
ter of fact twice recently I have found i 

oor to an easy disposition of two hard pro 

ns. One was where an officer of a State D 

who was allowed travelling expenses by stati 
s confronted with the question whether the allow- 
ce would cover a trip outside the boundaries of 
e United States (to Mexico City). One look at Words 
& Phrases settled the question in his favor. Another 
time the question was whether a City Manager of a 
large city was an "officer", and therefore had to 
be a resident of the State under the Constitution. 
Again, Words & Phrases opened the door to a wealth 
of authority. 
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Sincerely yours, 


« 








I don't write such letters often. However, I 
really would like to encourage the use of Words & 
Phrases by the members of the bar, because I believe 
it would help both them and us ir briefing cases. 
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